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Cuttvum vy. Casey & Co. 


1. The Courts of Chancery, under the new organization, must be opened within 
the three first days of the commencement of the term, as appointed by the act 
creating them; and on failure to do so, will stand adjourned to the next Court in 
course, by operation of law. An appearance will not cure the defect. 

2. The rules, regulations, and modes of proceeding, provided by law, for the regu- 
lation of suits in Chancery, under the old system, apply to the new organization 
of Chancery Courts. 

3. An allegation that the complainant did not recollect that the writ was served 
on him, and was thereby prevented from appearing, and defending the suit at 
law, will not give the Court of Chancery jurisdiction after a judgment at law. 


Error to the Circuit Court sitting at Mobile. 


THIS was a bill in chancery, filed by the plaintiff in error 
against the defendant in error, in the Chancery Court for the 
Southern Division, sitting at Mobile. 
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The bill charges, that the complainant, at the instance of 
Brown & Cawley, agreed to become the first endorser of a bill 
for four thousand dollars, for their accommodation, to be drawn 
by them, on a house in New York; and with the express un- 
derstanding, that it was to be sold to the agent of the Bank of 
the United States, at Mobile; that the agent of the Bank re- 
fused to purchase, of which the complainant had notice, and 
that his liability on the bill was at anend. The bill further 
charges, that a few days after the February term, 1838, of Mo- 
bile County Court, complainant was informed by the sheriff of 
of Mobile county, that he had an execution against him, for 
four thousand seven hundred and two dollars, in favor of D. 
Casey & Co. ; that he was greatly surprised, and on examination, 
discovered that the judgment was rendered on the bill aforesaid, 
by default; that the writ was returned executed on him by the 
sheriff, in May, 1837: and charges that he has no recollection 
that the writ was served on him; that the claim is unjust; and 
that he could have defeated the action, if he had known that the 
suit was pending; and charges fraud and combination, between 
Brown & Cauley, D. Casey & Co. and others, who are made de- 
fendants. The bil! prays a perpetual injunction against the judg- 
ment, or that a new trial at law be granted. 

No answer was filed. 

On the 11th November, 1839, the following entry was made: 
«‘ The Chancellor, having failed this day, to meet and hold the 
Court, the same was adjourned till to-morrow morning, nine 
o’clock.”” On the 12th, a similar entry was made; and on the 
13th, the following entry appears: “The Chancellor having 
failed this day, to meet and hold the Court, agreeably to adjourn- 
ment, and continued open until four o’clock this day; and the 
Chancellor still failing to appear and hold the Court, the same 
was by the sheriff regularly adjourned, until the court in course. 
Signed by the Register.’ 

On the 19th of November, 1839, the Chancellor appeared, 
opened Court, and the following entries were made: ‘ The 
above entries ordered to be stricken out, by the Chancellor, on 
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Tuesday, the 19th November, 1839; and on the 27th day of No- 
vember, on motion of the defendant, the complainant’s bill was 
dismissed, for want of equity. 

From this decree, this writ of error is prosecuted by the com- 
plainant, who assigns for error— 

Ist. The court erred, in dismissing the bill, after the cause 
and the court had been regularly continued, until the next term: 

2d. The court erred, in hearing the motion, at an irregular 
term; and at a time not fixed by law, for the hearing of any 
cause: 

3d. The Chancellor erred, in hearing the motion during vaca- 
tion: 

4th. The court erred in dismissing the bill. 


Srewanrt, for the complainant. 
LesseEsne, for the respondents. 


ORMOND, J.—The principal question in this case, viz: 
whether the decree was made at a proper term of the court, is 
one of considerable importance, from the number of cases de- 
pending on it. 

The act to organize and establish separate Courts of Chancery, 
passed January 26th, 1839, provides, that the Courts of Chan- 
cery shall be held twice a year, in each district: **In the city of 
Mobile, on the second Mondays of May and November, in each 
and every year, and continue in session three weeks, unless the 
business be sooner disposed of.” 

Previous to the passage of this law, the Judges of the Circuit 
Court were vested with, and exercised chancery jurisdiction; and 
it was provided by law, that ‘the said courts shall have and ex- 
ercise, all the power, authority, and jurisdiction, incident to 
courts of chancery; and may ordain and establish, all necessary 
tules for the orderly conducting of business in equity, and for 
hearing and taking orders on interlocutry matters, in vacation. 
The Judges of the superior courts of law and equity, shall have 
power in vacation, to examine all answers to bills in chancery, 


and if any defendant or defendants, have been held to bail, any 
45 
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Judge, on application, may, and he is hereby authorized, to re- 
duce or discharge, such bail taken as aforesaid.” 

The act for the establishment of separate Chancery Courts, 
provides ‘that said chancellors should be vested with, and ex- 
ercise all the powerz, and perform all the duties, which are cus- 
tomary for chancellors to perform;’’ but provides no rules or 
regulations for their government; and it is plain that it was not 
mtended to vest them with any greater power, or to give them 
a larger jurisdiction, than appertained to the office when its du- 
ties were performed by the common law judges; and as they 
could not do any act in vaeation, not authorized by the statute 
conferring their powers, so neither ean the chancellors under the 
present system. The chancellor cannot sit before, or after the 
time limited by law: all the intervening period is vacation. 

Fo prevent parties from being unnecessarily delayed attending 
eourt, in ignorance when the court would commence its session, 
it was provided by law, that ‘*when any circuit judge shall fail 
to attend on the first day of the term, the business shall stand 
adjourned to the second day; and if the judge shall fail to attend 
on the second day, the business shall stand adjourned until the 
third day, and if the judge does not attend before the hour of 
three o’clock, on the evening of the third day, it shall be the 
duty of the sheriff, to adjourn all suits, causes, and prosecutions, 
therein depending, to the next succeeding term of the circuit 
eourt; and the elerk of said court, shall enter on his docket, a 
continuance of all sueh suits and causes, and shall bind over all 
witnesses on behalf of the State to appear at the next term of the 
said court, unless previously bound over.” (Aik. Dig. 244.) 

The Chancellor having failed to attend the Chancery Court 
at Mobile, by the evening of the third day of the term, the 
sheriff adjourned the court, until the court in course. It has 
been contended by the counsel for the defendant in error, that 
this law does not apply to the separate chancery court; but we 
are satisfied that it does apply, and that the court was properly 
adjourned to the court in course. It was not the intention of the 
Legislature, to make any further innovation upon our equity 
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system than to provide for a chancellor, distinct from the com- 
mon law judges, as is clear from the law itself; and as the act 
just cited, applied as well to suits in chancery as at law, it is a 
part of the general system, by which the separate chancery 
court must be governed. 

It is said, that a court of chancery is always open. If by that 
expression is meant, that it has not distinct terms, to which alf 
process is returnable, and that a cause may be brought to trial, 
in vacation, itis not true. Even in England, where the Courts of 
Chancery for the whole Kingdom, sit in one place, they have 
distinct terms, to which process is returnable. There, causes 
are set for trial by the parties; with us, by statute; and in 
neither is a final hearing had in vacation. It would be a most 
intolerable grievance, to hold, that the commencement of the 
term should be in suspense, until the last moment of the term, 
which, in the courts held at Huntsville and Eutaw, is without 
limitation. Such was certainly not the intention of the Legisla- 
ture; for a demonstration of which, it is only necessary to add, 
that the mode of proceeding in equity, as pointed out by the acts 
of the Legislature, (Aik. Dig. 287,) is utterly inconsistent with 
any such idea. We are therefore of opinion, that the final de- 
cree in this case, was made at a time, when, from the adjourn- 
ment of the court, there was no autherity for the Chancellor to 
sit; and that it is therefore void. 

It is contended by the counsel for the defendant in error, that 
admitting the law to be as stated, yet the plaintiff in error, by 
appearing in court, has waived the objection, and cannot raise it 
here. 

It is true, that in general, a party who submits his case to the 
judgment of a court, cannot afterwards question its right to adju- 
dicate the subject matter; but that principle has no application 
te a case where acourt assumes to act in a particular cause, when 
it had no power to sit in judgmentin any cause, In sucha case, 
its acts are not judicial, nor can they be enforced by the sanc- 
tions of the law. 

This case has, however, been argued on the merits, on a mo- 
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tion to dismiss the bill for want of equity, and it is therefore 
proper, to enable the Chancellor to make a final disposition of 
the cause, that an opinion should be expressed on the equity of 
the case. 

The substance of the bill is, that the plaintiff in error was sued 
at law, as the endorser of a bill of exchange, and judgment by 
default obtained against him, for want of an appearance: That 
he made no defence, because he did not know that such a suit 
was depending; and has no recollection that the writ, which is 
returned executed by the sheriff, was ever served on him: That 
he could have prevented a recovery, by the plaintiff below. 

A great many circumstances and facts, are detailed in the bill, 
to prove that the defendants in error are prosecuting an unjust 
demand, which we decline the examination of, because no suffi- 
cient reason is shown for not defending the cause at law. To en- 
tertain a suit in equity, after a judgment at law, because a ‘‘ par- 
ty does not recollect that the writ was served on him,”’ would 
be to break down at once, all distinction between courts of law, 
and equity; to encourage negligence and inattention in the 
prosecution of suits at law; and to procrastinate a recovery at 
pleasure, by resorting toa court of equity. 

The principle has been repeatedly settled in this Court, and 
is thus concisely stated in the case of French v. Garner, eé¢ al. 
(7 Porter 552.) «It is asettled principle, that a court of equity 
will not interfere after a judgment at law, unless the party can 
impeach the judgment by facts, or on grounds of which he could 
not have availed himself, or was prevented from doing so, by 
fraud or accident, or the act of the opposite party, unmixed with 
negligence or fault, on his part.’’ (See also, the cases there cited; 
and Mock v. Cundiff, 6 Porter 24: McGrew v. The Tombeck- 
bee Bank; 5 Porter 547.) 

These principles are decisive of this case. No other reason 
is given for not defending the suit at law, but the forgetfulness of 
the party; for we do not consider it uncharitable to render the al- 
legation of the bill, that he does not recollect, by its true meaning, 
that he forgot the service of the writ. Taken in any sense, how- 








JUNE TERM, 1840. 









W. & J. Simonton v. Steele. 













ever, he does not show that the opposite party had any agency 
in producing this result, or that his conduct is unmixed with 
fault or negligence on his part: and he must abide by the conse- 
quencesof a rule, which the best interests of society require should 
be adhered to. 

Let the decree be reversed, and the cause remanded for fur- 
ther proceedings. 












W.& J. Stmonton vy. STEELE. 







1. The consideration of a note made by S. and payable to W. & J. S. was, the 
transfer of two notes and an account, due from E., to whom S. was indebted. 
2. It was agreed between S. and W. & J.S., that if the notes transferred could 
not be used by S. as a set-off against E., the same should be returned to W. & J.S. 
and the note of S. given up. S. was unable to use the notes and account trars- 
ferred to him, in the manner contemplated. Held, in an action by W. & J. 5. 
against S., that this contract could be proved by parol, and that it did not vary 
the contract evidenced by the note. Held, also, that if the notes, &c., 
were returned or offered to W. & J.S., after it was ascertained that they could 
not be used, this made a good defence to the action. 










Writ of error to the Circuit Court of Tuscaloosa County. 










ASSUMPSIT on a promissory note. Pleas. non assumpsit, 
payment, and set-off. Verdict and judgment for the defendant. 

The Circuit Court allowed the defendant to give evidence to 
the jury to prove the consideration of the note sued, to be 
the transfer of two notes and an account, due from one Ellege. 
It was agreed between the plaintiffs and the defendant, when 
the note was given, that if the latter could not use the notes and 
account transferred, asa set-off against Ellege, to whom he was 
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indebted, the same should be returned to the plaintiffs, and the 
note given up. The notes and account were not, nor could be 


used, and Ellege was insolvent. 


L. Crark, for the plaintiffs in error, with whom was Peck, 
argued that the evidence given, contradicted the contract shown 
by the note. This shows an agreement to pay absolutely on a 
day certain, and is not dependant on a contingency. The evi- 
dence given to the jury, shews that the contract was to be abso- 
lute, only if the notes were used. (1. John. Rep. 139; 11 ib. 
201; 1 Cowan, 249; 5 ib. 144; 10 B. & C., 729; 8 Taunt. 92; 3 
B. & A., 333.) 

Josuua L. Martin, contra. 


GOLDTHWAITE, J.—The bill of exceptions does not dis- 
close any offer to return the notes and account, previous to the 
maturity of the note given for them, or previous to the 
institution of this suit; but no question is raised here on this 
point of the case, and we presume, from the silence of the bill of 


exceptions, that none was raised in the Circuit Court. 

The principle contended for by the counsel of the plaintiffs in 
error, as governing the case, in our opinion, has no application 
to it, because the evidence admitted, only shows what was the 
contract of the parties, and does not vary from, or contradict, 
the note. If the note alone was before the jury, it would be 
impossible for them to derive any information from it, except that 
on a particular day, a certain sum of money was to be paid by 
the defendant to the plaintiffs. Indeed, the contract of the 
parties, is not evidenced by the note; that only determines when 
the money is to be paid, but leaves us entirely ignorant of the 
consideration, for which it was given, and of most of the 
terms by which the contract was to be governed. It may be 
admitted the defendant would not be allowed by the rules of 
law, to show that he was to pay a less sum, or at a different 
time, but the evidence before the jury, did not, nor could have 
such an effect. It was necessary to ascertain what was the con- 
tract between the partics, before any judgment could be pro- 
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nounced upon the legal effect; the facts disclosed shew that when 
the notes and account were transferred, it was agreed, if they 
could not be used ina specified manner, they should be returned 
to the plaintiff, and the contract rescinded. This certainly has 
not the effect in any manner, to contradict the note. As soon, 
therefore as the notes and account were offered to be returned, 
after it was ascertained they could not be used for the purpose 
agreed on, the contract was discharged or rescinded, and the 
note sued on ought to have been given up or cancelled. 
There is no error in the judgment, and it is affirmed. 





Bonpurant, eé. als. y. Burorp. 


i. The official tenure of a sheriff, is limited by the constitution of the State, to 
three years, and no writ of discharge or other process is necessary, in order to 
terminate his office. 

2. Though a sheriff ceases to be such, de jure, yet many of his acts may be valid 
as a sheriff de facto, even after that period. But whenever the new sheriff has 
been admitted to the exercise of his office, by taking the oath and executing 
the bond required, the old sheriff ceases to be an officer, either in fact or law. 

3. Where a levy has been made before the return day of a fieri facias, the officer 
levying, may complete the execution by a sale after that day, although he has 
(in the meantime) been superceded by a successor, duly qualified. 

$ 4. The delivery of a fieri facias to the sheriff, creates a lien upon the personal 
estate of the defendant, in favor of the plaintiff, yet the property of the debtor 
is not divested, until the process has been actually levied. But when the sheriff 
has duly seized goods, he then acquires a special property in them, and is 
answerable to the plaintiff to the extent of their value, and the defendant is 
discharged from the judgment pro tanto, 
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5. A sheriff does not begin to do execution of a fieri facias, until he has levied 
the same. But when a levy was duly made, he was authorized at common law, 
tosell the goods seized, even after the return day, without a venditioni exponas, 
and though he was out of office. Quere. Does not the 14th section, of the act of 
1807, “‘concerning executions, and for the relief of insolvent debtors,” require 
a venditivni exponas to legalize such a sale. 


THE defendant in error, having given notice in due form, of 
his intention to move for judgment against the plaintiffs, for the 
amount of an exeeution against Samuel Pickering, theretofore 
collected by James M. Bondurant, as sheriff of Marengo, to- 
gether with interest and damages, therupon submitted a motion 
to the County Court of that county, in pursuance of the notice. 

On the trial of the motion, the parties made a case for the 
decision of the County Court, in which it was agreed that an 
execution issued from that court,on the 3d day of July, 1838, 
at the suit of the defendant in error, against Samuel Pickering, 
for the sum of two hundred and eighteen and sixty-six one 
hundredths dollars damages, besides fifteen dollars and six and 
one quarter cents of suit. The execution was returnable to the 
next term of the court, to be holden in November, next ensuing; 
was directed to and received by the sheriff of Marengo, on the 
day of issuance. James M. Bondurant was elected sheriff of 
Marengo, on the first Monday in August, 1835, for the term of 
three years, and David Curry was elected his successor, on the 
first Monday in August, 1838, and during that month, was duly 
qualified, by giving bond, and taking the oathsof office; whereupon 
he entered upon the discharge of his official duties. After the 
period last mentioned, viz: on the 23d of September, 1838, 
the amount due on the execution for principal, interest, and costs, 
was paid by the defendant therein, to James M. Bondurant, as 
appears by his receipt to the defendant, as also his endorsement 
on the execution. There wasno proof that alevy had been made 
of the execution, by Bondurant at any time. It was admitted that a 
legal demand had been made of the money before notice of 
the motion was given; and that the parties alleged in the notice 
to be the securities of Bondurant, joined with him in his official 
bond as such. , 
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On these facts, the County Court rendered a judgment in 
favor of the plaintiff in the motion; and a writ of error is prose- 
cufed to this court to revise the same. 


Mawnin@, for the plaintiff in error. 
Murray, contra. 


COLLIER, C. J.—The only question raised at the argu- 
ment is this: has a person whose constitutional term of office 
as sheriff has expired, and who has been superseded by the 
election and qualification of a successor, the right to receive 
money on an execution, merely because it was placed in his 
hands for collection, previous to the expiration of his official 
term? 

By the common law, sheriffs were appointed by the king, 
durante bene placito, and were removable by him. When a 
new sheriff was appointed, and had taken the necessary oaths, 
&c., the writ de exoneratio officit issued, which discharged the 
old sheriff; and until the writ of discharge was delivered to the 
old sheriff, he might lawfully exercise the duties of his office. 
(Werbie’s case, 3 Coke’s Rep. 77; 6 Bacon’s Ab, 159, e¢ post; 
Watson’s Shff. 20: 1.) 

In this State, the official tenure of the sheriff is limited by the 
constitution, to three years, (Art. 4, sec. 24.) So that in order 
to terminate his office no writ of discharge or other process is 
necessary; but the limitation prescribed by the constitution 
effects that end. 

Though a sheriff ceases to be such de jure at the expira- 
tion of three years, from the time of his election, yet many 
of his acts may be valid as a sheriff de facto, even after that 
period, if his legally chosen successor has not been induct- 
ed, upon taking the oaths, and executing such a bond as the 
law requires. But whenever the new sheriff is thus admitted 
to the exercise of his official duties, the old sheriff cannot be 
regarded as an officer, either in fact or in law. 

Though the law be as we have stated it, yet it may be laid 
down as general rule, that the sheriff or other officer, who has 
46 
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begun an execution under proper authority, may be compelled 
to proceed in the same. Hence, it hath been adjudged that if a 
sheriff seize property on a fieri facias, and is discharged without 
having sold it, or having returned the writ, that notwithstand- 
ing such discharge, and without any writ of vendilioni exponas 
he may sell the property remaining in his haads, and such sale 
and execution shall be good, by force of the writ of feri /a- 
cias. (2 Bacon’s Ab. 735; Watson’s Shff. 18s.) 

In Purl’s lessee v. Duvall, (5 Har. & J. Rep. 69,) it appeared 
that a fieri facias was levied by the preceding sheriff, but the 
property was not sold for want of buyers; a vendilioni exponas 
was placed in the hands of the successor, and the question was, 
whether the sheriff levying the #. fu. should not have sold 
the property. The court said that the aew sheriff «* had no au- 
thority to execute the writ of vendilioni exponas. The 
authorities clearly establish the position, that if a sheriff, upon 
a fieri facias, seize goods, and return that they remain en hand 
pro defectu emptorum, and he be removed, yet he, and not the 
new sheriff is to proceed in the execution; for an execntion 
being an entire thing, he who begins it, must end it.” See 
also, 6 Bacon’s Ab. 161; Watson’s Sheriff, 22, 189, 190; Anon. 
1; Hayw. Rep. 415. 

In Gibb’s y. Mitchell, 2 Bay. Rep. 120, it was held that a 
sheriff having regularly levied a frert facias, may sell after the 
year and a day, or even after he is out of office. And in Cox y. 
Joiner, 4 Bibb’s Rep. 94, it was decided that a venditioni ea:po- 
as gave no new authority, but by virtue of the levy, a sale may 
be made after the return day. Sce also, Gaines y. Clark, 1 
Bibb’s Rep. 608. 

It has been repeatedly adjudged that though a fieri facias 
cannot be levied afier the day of its return is past, (Devoe v. 
Elliot, 2 Caines Rep. 243; Vail v. Lewis e¢ al., 4. Johns. Rep. 
450;) yet where a levy has been made, before the return day, the 
officer levying, may complete the execution by a sale after that 
day. (Lanier v. Stone, 1. Hawks. Rep. 329; Toomer v. Purkey, 
1 Const. Court Rep. 323; Prescott v. Wright, 6 Mass. Rep. 20, 
Bernard y. Stevens, 2 Aik. Rep. 429.) 
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At the common law, the goods of a party against whom a 
Jiert facias issued, were bound as against the party himself, and 
all claiming by assignment from, or by representation under 
him, from the test of the writ. And it was competent for the 
sheriff, after the death of the defendant, ina fieri facias, to 
seize the goods he may have left, provided, the writ bore test 
before his death, although not previously delivered to the sheriff. 
So after the death of the plaintiff, the sheriff might execute a 
Jiert facias, tested in his lifetime. (Watson’s Shff. 173, 175, 
176 ) 

In Jewett v. Smith, 12 Mass. Rep. 309, the same principle 
is recognized, but as by the laws of Massachusetts there is no 
lien upon the goods of the debtors by the judgment, the 
award of execution, or the delivery of it to the sheriff, it was 
held that if a defeudant dies afier the issuance of a fiert facius 
and before the levy, the execution abated. And in Wagnon 
v. McCoy’s Ex’r. 2 Bibb’s Rep. 198, it was ruled that if a plain- 
tiff die after execution delivered tothe sheriff, but before it is 
levied or replevied, the execution abates. The court admitted 
the English rule to be as we have stated it. but considered that the 
law of Kentucky which authorize! a defendant to replevy his 
property levied on, abrogated the rule which prevailed in Eng- 
land. That inasmuch as the bond was to be executed to the 
plaintiff, it was necessary that the person described in the exe- 
cutign as such, should be living: and that one not in rerum 
natura could not be the obligee. 

Though the common law which gave a lien from the test of a 
fiert facias has been modified in England by the statute of the 29 
Chas. 11, so as to make it bind the goods of the defendant from the 
delivery of the writ to the sheriff, &c., yet the property of the debt- 
tor is not divested until the process has been actually levied. (Wat- 
son’s Sheriff, 176.) But when the sheriff has duly seized 
goods under a writ of fieri facic's, he then acquires such a spe- 
cial property in them as to enable him to maintain trespass or 
trover agaiust any person who may take them out of his posses- 
sion, for he is answerable to the plaintiff to the value of the 
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goods. (Watson’s Sheriff, 190, 71.) And the defendant is dis- 
charged from the judgment and all further execution, if the 
sheriff has taken goods to the amount of the debt, although he 
does not satisfy the plaintiff. (Watson’s Sheriff 191.) 

We have stated the principles contained in this opinion, 
and cited the authorities by which they are sustained, that 
we may discover the nature of the writ of /ieri /facias; 
the authority it imparts to the sheriff, and its effect upon 
the property of the debtor, and thus learn at what point execu- 
tion begins. And to us it seems clear that the reception of the 
writ is not the commencement of execution. True, the law de- 
clares the effect of depositing such process in the hands of the 
sheriff, to be the creation of a lien upon the personal estate of 
the defendant in favor of the plaintiff; yet in this, the sheriff may 
be entirely passive. For the better manifestation of the time 
of the delivery, the statute directs the sheriff to endorse the 
period of the receipt on the writ, but this is merely directory, 
and the lien is not impaired by its omission. (McCown & Con- 
row, and another, v. Keith & Kelly, at the last term.) 

It is, then, in our opinion clearly inferrable from the authori- 
ties, that a sheriff does not begin to do execution of a fiert facias, 
until he has actually levied the same; until then, he acquires no 
property in the estate of the defendant, but the same remains 
unchanged in the debtor, subject to the lien which the law 
imposes. 

For the purpose of ascertaining when the execution of the 
writ begins, regard must be had to its mandate; this directs that 
the amount of the judgment be made by means of the goods and 
chattels, lands and tenements of the defendant. Now, until the 
money is made, or until there is a seizure of the estate of the 
debtor, with a view to that end, no act has been done as com- 
manded, by the fieri /acias; and consequently, execution is not 
commenced, 

Again, by a seizure of property under the writ, we have seen 
that a special interest vests in the sheriff, who may sell it, even 
after the return day is past, without a venditioni exponas, and 
though he be out of office. It is on the ground of the special 
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interest thus acquired by the sheriff, and the discharge of the 
debtor to the extent of the value of the property seized, that an 
execution is considered an entire thing, and must be completed 
by him who commences it. 

It has been supposed that inasmuch as the statute of the 20 
Geo. 11, c. 37, directs the old sheriff at the expiration of his 
office, to turn over to the succeeding sheriff by indenture and 
schedule, al! such writs and process as remain in his hands unex- 
ecuted, therefore, at common law it was the duty of the old 
sheriff to execute all process in his hands at the time his succes- 
sor was qualified. This supposition we think is not warranted 
by the premises. This statute did not at all interfere with the 
rights and authority of the old sheriff, but merely required him 
to perform a common law duty, by the observance of certain 
forms, which duty was previously performed, without regard to 
any prescribed form. Under this statute, it is considered that a 
Jieri facias is * unexecuted” on which no proceedings have been 
had, but if it be levied, it is without its influence. (Watson’s 
Sheriff, 15, 20, 21, 22.) 

It will appear from several of the citations we have made, that 
a vendilioni exponas was not necessary at the common law to 
authorize the sale of goods regularly levied on by fieri fucias. 
Least it may be supposed that we have so ruled the law 
here, we take occasion to remark that as it is unnecessary, we 
decline inquiring how far the law in this particular is affected by 
the 14th section of the act of 1807, entitled “an act concerning 
executions, and for the relief of insolvent debtors.” Aik. Dig. 
161. 

In the case at bar, it appears that though the fieri facias was 
placed in the hands of the old sheriff while in office, yet he did 
not move in its execution until he was superseded by a successor. 
Not having previously levied it, it was incompetent for him 
officially to receive the money; its mandate was addressed to the 
sheriff, the proper executive officer of the law, and he alone was 
competent to execute it. The money then having been paid to 
Bondurant after his authority ceased, his securities are not charge- 
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able in any form, nor is he himself subject to the summary 
proceeding which the defendant in error prosecutes against him. 
The judgment of the County Court is consequently reversed. 





CALLAHAN v. M’ALEXANDER. 


1. C, as the agent of O, entered into a submission with A, to refer certain matters 
to reference under the statute; the arbitrators made an award in favor of A, 
without stating against whom,—held that it was error to render judgment against 


C. 
Error to the Circuit Court of Morgan County. 


THIS was an award, made in pursuance to a submission, un- 
der the statute of this State. 

The defendant in error, filed a statement before a justice of the 
peace, in the following words:—‘* Whereas William Callahan, 
as agent of Patrick O’Neal, employed Edmond T. McAlexan- 
der, and five negroes, to goto South Alabama, and there to be 
in the emp!oyment of said O’Neal for the present year, for 
which the sum of three hundred and seventy-three dollars, were 
to be paid for the negroes, and if the parties could not agree, 
referees were to settle the same, for the said McAlexander; and 
in consequence of which contract, the said McAlexander sold 
his plantation and house and kitchen furniture, together with his 
crop, stock, tools, &c.—and is thrown out of employment, as 
the said Callahan agent of said O’Neal has informed said Mc- 
Alexander, that he does not wish the services of said negroes 
for himself, nor is he able to comply with the contract, which 
refusal to comply at this time and furnish employment, is now 
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made the ground of action. The said McAlexander claiming to 
be greatly injured by the disappointment. Now, the object of 
this arbitration, is to ascertain whether any, and if any, what 
amount of damages should be paid the said McAlexander, for 
the said disappointment. 

Then comes the following agreement of submission to arbi- 
tration: ; 

“ Srate or ALABAMA, Moncan Counry—ss. 

“¢ January 30h, 1839.—Know all men by these presents, that 
Edmond T. McAtexander, of the county of Morgan, and State 
of Alabama, and William Callahan, have agreed -to leave the 
demand made by said McAlexander, against the said Callahan, 
which is hereunto annexed, to the determination of Hugh D. 
Morrow, Samuel Breedin, Aaron Perry, John McKenzie, Ma- 
thew W. Troup, and Robert Stewart; the report of whom, or a 
major part of whom, being made as soon as may be, to any court 
of record of said county; if the amount exceed fifty dollars, if 
not to any justice of the peace of said county, judgment thereon 
to be final; and if either of the parties should neglect to appear 
before the referees, after proper notice has been given of the 
time for hearing the parties in this action, which notice the refe- 
rees shall be the judges of, they shall then have power to pro- 
ceed ex parte. [Signed] 

“KE. T. McALEXANDER, 
«WILLIAM CALLAHAN.” 
This agreement was thus acknowledged: 
‘¢ Sratre or ALABAMA, MorGan County—ss. 

‘¢ This day the above named Eidlmond T. McAlexander, and 
William Callahan, agent of Patrick O’Neal, appeared personally 
before me, and acknowledged the above instrument, to be their 
free act. Given under my hand, this 30th January, 1839. 

‘*WILLIAM MORROW, 

‘‘Justice of the Peace.’’ 

On the back of the agreement, this endorsement is made: 

“‘ We, this day confess full service of notice; 30ih January, 


1839. 
“E. T. McCALEXANDER, 


«WM. CALLAHAN.” 
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Justices certificate of oath administered to the arbitrators. 
STaTe or ALABAMA, MorGan County—ss. 

‘¢ The oath prescribed by law, this day by me administered 

to the within named arbitrators; 30th January, 1839. 
«©WM. MORROW, 
‘6 Justice of the Peace.’’ 

The arbitrators made their award as follows:—‘* We, the un- 
dersigned referees, having taken the ground of action into con- 
sideration, and having the statement and evidence on both sides, 
do award to E. T. McAlexander, five hundred and eight dollars 
and sixty-six cents damages. 

‘¢Somerville, Alabama, Morgan county, 30th January, 1839. 
Given under our hands and seals.”’ 

Signed and sealed by the arbitrators. 

Upon this award, the following judgment was entered at the 
March Term of Morgan circuit court, 1839. Edmond T. Mc- 
Alexander v. William Callahan. 

This day came the plaintiff, by his attorney, and also, came 
the defendant, by his attorney, whereupon the plaintiff produced 
to the court the award of the referees in this case, which is in 
these words:——‘* We, the undersigned referees, having taken the 
ground of action into consideration, and hearing the statement 
and evidence on both sides, do award to E. ‘T. McAlexander, 
five hundred and eight dollars and sixty-six cents damages. ”’ 

And it being in proof to-the court, that they were the referees 
appointed by order, issued by William Morrow, a justice of the 
peace for the county of Morgan, in which county the parties 
live; and that the parties appeared before the referees, confessing 
due service of notice, and that the referees were duly sworn by 
Wm. Morrow, a justice of the peace for said county; and the 
signature of the referees being also proved, it is therefore con- 
sidered by the court, that Edmond T. McAlexander, do recover 
of William Callahan, the said sum of five hundred and eight 
dollars sixty-six cents damages as aforesaid, together with the 
costs of the reference, about the suit in this behalf expended. 

From this judgment Callahan prongentes this writ of error, 
and now assigns for error— 





JUNE TERM, 1840. "369 





Callahan v. M’Alexander. 


1. The agreement between the parties, does not disclose the 
matter in dispute which was submitted, and the demand referred 
to in the agreement as annexed thereto, is not, and does not, ap- 
pear to have been annexed. 

2. It does not appear that the matter decided by the arbitra- 
tors, is the same matter which was submitted. 

3. The agreement was to submit a demand made by the de- 
fendant in error, against the plaintiff in error, and the report 
made by the arbitrators show their award was for a demand for 
which one Patrick O’Neal was liable, which arose out of thecon- 
tract, that the report shows the plaintiff in error, as the agent of 
O’Neal; and with his authority, made with the defendant in 





error. 
4. The award of the arbitrators does not ascertain and men. 


tion the person who is bound to pay the amount of the damages, 
that the award allows to the defendant in error. 

5. The record does not show, that the arbitrators took an oath, 
before they entered on the discharge of their duty, and the oath 


which it appears was administered to them, does not appear to 
be such an oath as the statute requires. 

6. The arbitrators appointed no time and place to hear the 
parties, nor does it appear from their report, that the plaintiff in 
error was present when they acted, or consented that they might 
determine, as they did determine, on the same day that the 


agreement was made. 


Hopkins, for the plaintiff in error. 
McCivne, contra. 


ORMOND, J.—This arbitration was had, under the authority 
given by the statute for that purpose, to be found in Aikin’s Di- 
gest 38, by the seventh and concluding sections. 

The 5th and 6th assignments of error, are contradicted by the 
record ;—it does sufficiently appear, that the oath which the law 
requires, was administered to the arbitrators, and that the plain- 
‘iff in error had notice of, and was present, when the award was 


nade. But notwithstanding the disposition of this court, to sus- 
47 
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tain, and if possible to give effect, to this mode of settling con- 
troversies, it is impossible to sanction the judgment in this case. 

The demand made by the defendant in error, and all the pro- 
ceedings in the cause show, that the claim was asserted against 
O’Neal the principal, and not against the plaintiff in error, who 
was merely his agent. It is true, that an agent may make him- 
self responsible for his principal, but that is not a usual, and by 
no means a necessary consequence, of his assuming to act as an 
agent; which is the position he occupies, from the statement of 
the defendant inerror. There is no allegation, that he exceeded 
his power, or had not authority to bind O’Neal, his principal. 
Nothing therefore is shown on the record, from which we can 
infer, that the demand was asserted against Callahan, individually. 
The strongest circumstance tending to that conclusion, is, his 
signing his own name to the submission; but that is explained 
by the certificate of the justice, on the same paper; who states 
that Callahan acknowledged the execution of the bond as the agent 
of O’Neal, which bond, by the seventh section of the act refer- 
ted to, we find an agent may execute. 

But independent of these considerations, the award does not 
purport to be against Callahan. It awards a sum of money to 
the defendant in error, and we think it very clear, that the court 
etred in supposing that it was awarded against Callahan. In the 
absence of an express assertion to that effect, we must presume 
it was awarded against the person, who, on the record appears 
to be alone responsible to the defendant in error, and against 
whom the charge was asserted. 

In the case of Price v. Kirley, at the last term, we held, that 
no objection could be made in such a case as this, which was not 
made in the court below; unless the award did not decide the 
matter in controversy. Here, as we understand the record, Cal- 
Jahan had not submitted any matter to the arbitrators, but as the 
agent of O’Neal, it was therefore error in the court to render 
judgment against him individually, and is within the opinion of 
the court in the case just cited. 

Let the judgment be reversed, and the cause remanded. 
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CuisHoLm, use or Bigetow & Co., v. Newron & WizeEy. 


i. The admissions of a nominal plaintiff, made after the commencemert of the 
suit cannot be given in evidence, to defeat the claim of the actual party in 
interest. 


Writ of error to the County Court of Sumter County. 


ASSUMPSIT by Chisholm to the use of Bigelow & Co, 
on apromissory note, payable to Chisholm or order Pleas: Non 
assumpsit; want of consideration; and gaming. 

At the trial, evidence was given in behalf of the defendants 
that Chisholm had admitted that he obtained the note from the 
defendants for the purpose of its being bet on a horse race, which, 
however was never run; this admission was made after the com- 
mencement of the suit, and after it had been once continued. 
The court instructed the jury, that if the note was obtained by 
Chisholm and given by the defendants for this purpose, it was 
void, and a verdict in that event ought to be found for the defen- 
dants. To the admission of this evidence, and to the instructions 
of the court, the plaintiffs excepted, and assign error on the ex- 
ception. 


Tuornron, for the plaintiff in error, argued: First, That the 
admissions of the nominal plaintiff were improperly admitted, 
as he had no interest in the suit, when they were made, and 
might have been a witness. Frear v. Evertson, 20 John, 142; 5 
John. 417; 4 Mass. 156; 15 Mass. 224; Aik. Dig. 262. Second, 
That as the note was not bet, it was not void under the statute. 


Aik. Dig. 209. 
GOLDTHWAITE, J.—The general princip'e on which the 


competency of admissions as evidence rests, is, the interest 
which the party making them has in the suit, or its subject mat- 
ter. From this it would seem that the admissions of one who 
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has no interest in a suit, ought not to be allowed to control it. 
It is said by Mr. Starkie in his compilation of the rules of evi. 
dence, (2 Starkie on evid. 40) that the admission of a parly on 
the record is always evidence, though he be but a trustee for an- 
other, and although it appear from the admission itself that he 
is such; for this he cites the case of Bowerman v. Rodenius (7 
Term, 663.) This case when examined, does not support the 
rale in its great extent, as stated by the commentator. It was 
an action brought in the name of one person, when the actual 
interest was in another; /o prove the interest of the lafler, in 
order to let in an admission made by him, a letter from the 
nominal plaintiff was offered, which the judge at nisi prius re- 
jected, but which was afterwards ruled by the Court of King’s 
Bench to be competent evidence. . 

This decision, then, was merely that the admission of the 
plaintiff of record, was proper evidence to show the actual in- 
terest in the suit was in another, whose admissions ought then to 
have been allowed to control the case. ‘This case evidently 
does not warrant the conclusion, that the admission of the plain- 
tiff on the record, will be allowed to control the case against the 
interest of the actual plaintiff, after that interest is disclosed. In- 
deed, the reverse of the principle laid down by Mr. Starkie was 
ruled in the case of Cowling v. Ely (2 Star. cases 366) where it 
was held that the admission of a guardian who was the plaintiff 
on the record, was not evidence against the infant. 

Although this action is brought in the name of Chisholm, yet, 
the admission is made in the record that the interest in the suit 
isin Bigelow & Co. If it be said that this iaterest is only equit- 
able, it may be answered that courts of law now recognize and 
protect the rights of an equitable assignee, and will not give ef- 
fect to a release procured from the assignor after notice of the 
equitable assignment; or allow a satisfaction made to him.— 
Welch v. Mendeville, (Wheat. 233) Littlefield v. Story, (3 John. 
426) Legh v. Legh, (1 B. § P. 447) Raymond vy. Squire, (11 
John 47) McCullum v. Coxe, (2 Dall. 139.) 

To refuse to permit a nominal plaintiff to enter satisfaction, or 
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give a release, after the assignment, and yet, nevertheless to al- 
low him to defeat the right of the assignee, by an admission, 
without oath, or cross examination, seems to present a conflict 
of principle which we cannot sanction by our decision. 

The Supreme Court of New York in the case of Frier v. Ev- 
ertson [20 John. 142] decided the precise question now raised 
and the influence of this case confirms us in the conclusion that 
the evidence was improperly admitted. 

The other question is not very distinctly presented by the facts 
shown on the record, we therefore decline considering it, the 
more especially as the conclusion already arrived at will reverse 
the judgment and give the parties the opportunity to present the 
facts more fully, before a determination car properly be made, 
whether the note was void or voidable only in consequence of 
the illegality or the failure of the consideration. 

Let the judgment be reversed and the case remanded. 


RoseRTs v. Mason. 


1. The law does not require that an endorsee of mercantile paper shall at all events, 
demand payment of the maker, or drawer, and give notice of non-payment to 
the endorsers. It is enough if due diligence has been used, though no demand 
has been made. 

2. Where a note on its face, was “ negotiable and payable at the office of discoun 
and deposit of the Bank of the United States at Mobile,” it was held, not to im” 
pose upon an endorsee, the necessity of making a personal demand of the ma- 
kers, but only a presentment on maturity, at the place designated. 

3. And “the office of discount and deposit of the Bank of the United Siates at 
Mobile,” having ceased to exist previous to the maturity of the note, the endorsee 
was not bound to call on the makers for payment. Such a requisition would be 
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to interpolate the contract between the endorsee and endorser, by superadding a 
further condition, in order to the liability of the latter. 

4. The office of discount, &c. at Mobile, having been disposed of, previous to the 
maturity of the note, by the Bank of the United States to the Bank of Mobile, and 
the latter made the agent of the former, “for settling the affairs of the office of 
discount,” &c. did not make it necessary for the endorsee to demand payment 
at the Bank of Mobile. : 


THE defendant in error brought an action of assumpsit against 
the plaintiff, in the County Court of Mobile county, as the en- 
dorser of a promissory note, of the following tenor, viz: 

‘¢ Morrie, 17th November, 1834. 

“$2005 39. Twenty-four months after date, we promise to 
pay Willis "  erts or order, two thousand and five dollars and 
thirty-nine cents, for value received, negotiable and payable at 
the office of discount and deposit of the Bank of the United 
States at Mobile. [Signed] MATHER & ROBERTS.” 

The case was tried on the general issue, and a verdict and 
judgment rendered in favor of the defendant in error. On the 
trial, the presiding judge sealed a bill of exceptions, from which 
it appears, that the note declared on, together with the protest 
thereof for non-payment, was offered in evidence. The protest 
disclosed that the note at its maturity, was presented at the 
Branch of the Bank of the State of Alabama at Mobile, and pay- 
ment of the same demanded there, and not elsewhere, which 
being refused, the note was protested for non-payment, and no- 
tice duly given to the plaintiff in error. 

Proof was adduced to show that the office of discount and de- 
posit of the Bank of the United States at Mobile, was sold and 
disposed of to the Bank of Mobile, and that the Bank of Mobile 
became agent for the Bank of the United States, previous to the 

fourth of March, 1836, for the purpose of settling the affairs 
of the office of discount and deposit at Mobile. Evidence was 
also introduced tending to show that Joel A. Roberts, one of the 
makers of the note, resided in Mobile at the time the same fell 
due, and had a known place of business there. 

The counsel for the plaintiff in error, moved the court to in- 
struct the jury, that if they were satisfied from the proof, that 
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the Bank of Mobile became the agent or successor of the office of 
discount and deposit of the United States Bank at Mobile, and 
that one of the makers of the note resided in Mobile, and had a 
known place of business there at the time the same fell due, then 
the presentment and demand of payment at the Branch of the 
Bank of the State of Alabama at Mobile, was insufficient to charge 
the defendant; which charge the court refused to give, but in- 
structed the jury, that the note having become due after the pas- 
sage of the act of 1836, a demand and refusal of payment at the 
Branch of the Bank of the State of Alabama at Mobile was suffi- 
cient. Whereupon the plaintiff in error excepted, and that the 
judgment of the County Court may be reversed, he has sued out 
a writ of error to this Court. 


J. A. CAmpBELL, for the plaintiff in error. 
HALL, contra. 


COLLIER, C. J.—The only question raised in this case is, 
whether the instruction of the judge of the county court to the 
jury, is conformable to law. 

Where a note designates, upon its face, a certain place of pay- 
ment, a demand by the holder at the place designated, is a con- 
dition precedent to an endorser’s liability. (Roche v. Campbell, 
3 Camp. Rep. 247; Sebree v. Dorr, 9 Wheat. Rep. 558 ; Bank 
of the U. S. v. Smith, 11 Wheat. Rep. 171 ; Irvine y. Withers, 
1 Stewart’s Rep. 234.) 

In Erwin v. Adams, (2 Miller’s Lou. Rep. 318) it was con- 
sidered incumbent upon the holder of paper payable at a partieu- 
lar place, there to present it for payment, but if the place ceased 
to exist, a demand would not be regarded as a prerequisite to the 
right of recovery. 

Though it is clearly settled, that as against the endorser, when 
a note is payable at a certain place, it must be there presented 
for payment, yet, when it is made payable at bank, and the note 
is placed in the hands of the cashier of that bank for collection, 
there is no necessity for his making a specific or clamorous de- 
mand. The legal requirements as to presentment and demand, 
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are complied with if the note is in bank at the time it falls due, 
in the hands of the cashier, who was ready to receive the money 
(Shaw v. Reed, 12 Pick. Rep. 152; Ogden e¢ al. v. Dolbin & 
Evans, 2 Hall’s Rep. 112.) 

Let us apply the positions we have laid down, to the facts in 
the record. The note on which the plaintiff is sought to be 
charged as an endorser is by its terms, ‘* negotiable and payable at 
the office of discount and deposit of the Bank of the United States 
at Mobile.’” The proof shows that the place of payment ceased 
to exist, previous to the maturity of the note; the office of dis- 
count and deposit being sold to the Bank of Mobile, and this 
Jatter institution, ‘* the agent of the Bank of the United States.” 
This being the case, it was impossible for the holder to have pre- 
sented the note for payment at the place designated, on the day 
on which it became due, and there was no necessity, as we have 
seen, to have deposited with the cashier at an earlier period. 

A demand at the Bank of Mobile, would have availed noth- 
ing; the terms of the contract did not impose upon the defend- 
apt in error, such a duty, nor did the transaction between that 
bank and the office of discount and deposit, furnish any just 
ground to expect that payment of the note would there have 
been met. The office of discount and deposit, as may be infer- 
red from the proof stated in the bill of exceptions, was subject 
to the Bank of the United States; for we are explicity informed 
the “ office of discount and deposit of the Bank of the United 
States, at Mobile, was sold and disposed of to the Bank of Mo- 
bile, and that the said Bank of Mobile, then and there, to wit: 
before the fourth of March, 1836, beeame the agent of the Bank 
of the United States, for settling the affairsof the office of dis- 
count and deposit of said Bank, at Mobile.”’ 

By the sale and disposition of the office of discount and de- 
posit, we are to understand that the Mobile Bank became the 
proprietor of the bills, notesand other credits, securities, etc. 
which it then held, or wasentitled to. And by what subsequent- 
ly follows in the recital of the evidence, we think it clearly in- 
ferrable, that this sale was in trust for the Bank of the United 
States, and made the Mobile Bank its agent, for settling the 
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affairs of the office of discount and deposit. Now it cannot be 
insisted that the note, on the endorsement of which, the plaintiff 
in error is attempted to be charged, was a subject of the sale to 
the Bank of Mobile, or its collection within the scope of the 
agency conferred upon that bank, by the Bank of the United 
States. No property, either general or special in the note, had 
vested in the office of discount or deposit, either by a transfer in 
the ordinary course of business, or by placing the paper there for 
collection, it then did not pertain to its business: and by consti- 
tuting the Bank of Mobile, ‘* the agent of the Bank of the Uni- 
ted States, for settling the affairs of the office of discount and 
deposit of that Bank at Mobile,”” the duty was not imposed upon 
the defendant in error, of demanding payment of the agent. 
The law does not require that the holder of endorsed paper, 
shall at all events demand payment, or give notice in order to 
charge the endorser. It is enough that due diligence has been 
used, though no demand has been made. (Lanusse v. Massicott 
et al., 3 Martin’s Rep. 261.) An endorsee is not bound to prove 
a demand on the maker, where he absconds before the note falls 
due. (Putnam ef ail. v. Sullivan e¢ al., 4 Mass. Rep: 45.) Nor 
is the holder of a note bound to make a demand where’ the maker 
has removed from the State, in which he resided at the time of 
making the note. [Gist. v. Lybrand, 3 Ohio Rep. 307; Me- 
Gruder v. The Bank of Washington, 6 Wheaton’s Rep. 140.] 
And it has been holden where the maker isa seaman without any 
domicil in the State, who goes on a voyage about the time the 
note falls due, no demand on him is necessary to charge the 
endorser. [Barrett v. Wills, 4 Leigh’s Rep. 114.] We cite 
these cases merely to show that the law does not always require 
the holder of paper tou demand payment of the maker, in order 
to charge an endorser, where no particular place of payment is 
designated—all it enjoins upon the holder, is to use due dili- 
gence. But the note which was endorsed by the plaintiff, did 
not impose upon the endorsee, the necessity of making a 
personal demand of the makers, but only a presentment on ma- 


turity at the place named in its face. This being impracticable 
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for the reasons already stated, was the holder bound to call en 
the makers for payment? We think not. 

The contract of endorsement was in law, an agreement on the 
part of the plaintiff in error to pay to the defendant, if the note 
should be duly presented for payment at the office of discount and 
deposit of the Bank of the United States, at Mobile, and legab 
notice be given him of the default of the makers, in the event of 
their failure to provide for it. Ove of tke conditions on which 
the liability of the plaintiff depended, it became impossible to 
perform, in consequence of the office of discount and deposit 
ceasing to exist previous to the maturity of the note. But it is 
not pretended that, that occurrence was produced by the instru- 
mentality of the defendant, and it cannot be held to interpolate 
the contract of endorsement, so as to make the endorser’s Jiabil- 
ity, depend upon the performance of a condition by the endor- 
see, which did not constitute a part of the original contract. 
There was then no error, in the refusal of the circuit court to in- 
siruct the jury, that to charge the plaintiff as endorser, a demand 
should be made of the maker who resided in Mobile. 

This view of the case renders it entirely unnecessary to con- 
sider the effect of the act of January, 1836, entitled an act 
¢¢to amend the charter of the Branch of the Bank of the State of 
Alabama, at Mobile, and for other purposes.’* It is immaterial 
whether that act, so far as it makes it /aw/ul for the Branch of 
the State Bank, to receive for collection, &c. any note or bill 
made payable at the office of discount and deposit of the Bank 
of the United States, at Mobile, interferes with the obligation of 
contracts. The presentment of the note for payment there, in 
the present case was an act of supererogation, and of conse- 
quence ineffectual for any purpose. 

The result of our opinion is, that there is no error in the pro- 
ceedings of the county court, and its judgment is consequently 
affirmed. 
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1. A sapplemental bill properly so called, is a bill brought for any new matter, 
arising since the filing of the eriginal bill, and before it is brought to a hearing. 

2. It is filed by leave of the court, but the failure to obtain such leave, as it is grant- 
ed ez parte, and as a matter of course, wil! not always be a fatal objection ; the 
objection cannot be made in this court, by a party who is in contempt, nor at the 
hearing, if not objected to soener. 

3. Matters which existed at the time of filing the original bill, but omitted from ig 
norance, or mistake, is the proper subject of an amendment of the original bill. 

4. A party to a bill in chancery, is one against whom process is prayed. 

5. A prayer that the “‘ Branch of the Bank of the State of Alabama at Mobile, be 
made a varty to the bill, by serving a copy of the same on John B, Norris, the 
president thereof,” though not very formal, sufficient te evince the intention to 
make the bank a party. 

G. But in such a case, the subpena must issue to the bank; and if issued to its 
president, commanding him to appear and answer a judgment pro confesso, 
cannot be taken against the bank, fur want of an answer. 

7. The president of a bank, er other officer of a corporation, may be made a party 
to a bill in chancery, and required to answer upon oath. 

8. Resident infant defendants to a bill in chancery, must be served with process; 
which, if they are of tender years, may be executed on their guardian or some 
of their near relations: noe-resident infants must be notified of the pendency 
of the suit by publication, asin the case of adults. 

9. Infants above the age of fourteen years, should be consulted in the appoint- 
ment of a guardian ad litem, if not attended with too much trouble or ex- 
pense, as to which the chancellor will exercise a sound discretion. 

10. The court may appoint guardians ad litem to non-resident infants; but no 
sack guardian should be appointed in any case, until after service of process, or 
publication. 

11. Proof should be made of the infancy of a non-resident defendant. 

12. Competent persons sliould if possible be selected as guardiuns ad litem, and 
the court may make them reasonable compensation; which in suits for the fore- 
closure of mortgages may be taxed in the bill of costs. 

13. It is improper to appoint the same person guardian ad litem, and master in 
chancery. 

44. The report of a master, “ that it would be for the interest of the defendants to 
sell the estate in separate lots, if the premises can be conveniently divided,” not 
sufficiently definite to be the foundation of a decree for the sale of the mortgaged 


property. 
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15. The report should have stated, whether the property was susceptible of di- 
vision ; which portion it was for the interest of the defendants, should be sold ; 
and should also have contained the evidence on which the report was founded. 

16. A decree, which leaves it in the discretion of the master, to sell the whole, or 
a part, of mortgaged property, is erroneous. 

17. Upon a sale beiny ordered, it is not error, that the master is not required to 
bring the money into court. 

18. It is erroneous to direct syccessive sales, as the several instalments of a debt 
secured by mortgage, falldue. The decree should be for the amount then due, 
and the mortgaged property be directed to stand, as a security for the residue. 


Error to the Chancery Court sitting at Mobile. 


BILL to foreclose a mortgage, filed by the defendant in error, 
against (eo, J. S. Walker, Frederick Blount, and Thomas Kee- 
nan, executors, and Eliza Keenan,executrix of M. J. Keenan, 
dee’d., and also against Eliza Ann Keenan, Michael Keenan, 
and Uriah Keenan, children and heirs of M. J. Keenan, dec’d. 

The bill charges, that Walker being indebted to the complainant 
jn the sum of fifty thousand dollars, to secure the payment thereof, 
executed a mortgage on certain property in the city of Mobile. 
The debt was secured by ten promissory notes, for five thousand 
dollars each, dated the Ist of March, 1833, falling due succes- 
sively, from one to ten years, and ail except the two first, bear- 
ing interest at the rate of seven per cent. per annum, from the 
date : that if said notes were not paid as they became «ue, the 
mortgage was to become absolute; anc that if after two years, 
default should be made in the payment of said notes, or any of 
them, the condition of the mortgage should be broken, and all the 
notes should be considered due after that time. It is admitted 
by the bill, that the two first notes which fell due were paid, 
and charged that all the remaining notes are unsatisfied. 

It is further stated, that after the execution of the said mort- 
gage, Walker sold and conveyed the mortgaged premises in fee, 
to Michael J. Keenan, who has since departed this life, making 
the defendants Blount and Thomas Keenan, his executors, and 
Eliza Keenan, his wife, executrix, and bequeathed his estate to 
his wife and children. . 
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Process is prayed against all the defendants, that they appear 
and answer, &c.; that such of the children as are of the age of 
twenty-one years, appear and answer, &c. and that if either or 
all of them, are minors, that a guardian ad li/em be appointed. 
The mortgage and notes, are made exhibits to the bill. 

Subpeenas were returned executed on Waiker, Blount, Thom- 
as Keenan and Eliza Keenan; and not found, as to Filiza Ann 
Keenan, Michael Keenan, and Uriah Keenan. 

On the 4th of May, 1839, a supplemental bill was filed, which 
charges that since the filing of the original bili, the complainant 
has been informed that Michael Keenan in his life time, execut- 
ed a mortgage of the said premises, to the Branch of the Bank of 
the State of Alabama at Mobile, and praysthat the bank may be 
made a party to the original bill, by serving a copy of the same 
and the supplemental bill, upon John B. Norris, Esq. the presi- 
dent thereof, and that he state on his corporal oath, what inter- 





est the said bank has in the said mortgeged premises; when and 
how that interest was acquired, and what it is, and that com- 
plainant may have the full benefit of the said suit, and proceed- 
ings therein against the sid John B. Norris, president as afore- 
said, and may have the same reliefagainst said bank, as he might 
have had, if the bank had been a party to the original bill. The 
prayer for subpaena, is that it be directed tothe said John 3. 
Norris, requiring him by a certain day, and under certain pen- 
alties, &c. to appear and answer the original and supplemental 
bills, as though he as such president, was a party to such origi- 
nal bill; and for other and further relief, &e. 

The subpeena was directed to John LB. Norris, Esq. President 
of the Branch of the Bank of the State of Alabama, at Mobile; 
and commanded him to appear and answer the original and sup- 
plemental bills, which was returned executed by the sheriff. 

At the Spring Term, 1839, of the court on the 3lst day of 
May, being a day of the term, the following order was made, 
‘¢In this case, M. J. McRae, is appointed guardian ad litem, 
of the minor heirs of M.J. Keenan, deceased; to wit: Eliza Ann 
Keenan, Michael Keenan, and Uriah Keenan, and it appearing 
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to the satisfaction of the court, that the defendants, Michael Kee- 
nan and Uriah Keenan, are non-residents. It is ordered, that 
they appear and answer the allegations of the bill, on or before 
the next term of this court, or the same will be taken as confes- 
sed, as to them: and it is further ordered, that this order be pub- 
lished, once a week, in a newspaper jfrinted in the city of Mo- 
bile; and alias subpoena, ordered to the defendant Eliza Ann 
Keenan, who has not been served with process.”” A subpoena 
issued on the Sth of August, and was returned executed 7th 
September, on Eliza Ann Keenan. 

On the 24th November, 1839, M. J. McRae, guardian ad 
litem answered, denying all knowledge of the facts charged in 
the bill, and requiring proof. 

On the 25th day of November, 1839, a judgment pro con/esso, 
was taken against all the defendants, except Eliza Ann Keenan, 
one of the infant defendants: and the order reciting as to the 
other two iofants, that publication had been regularly made. 

On the 27th day of the same month, an order was made, 
which recites, that the master came into court and made his re- 
port, that in compliance with the order of reference, he caused 
the complainant’s solicitors to come before him, who made due 
proof of the facts charged in the bill; and particularly as to the 
execution of the notes, and mortgage, mentioned in the bill. 
He finds that there is now due, on the mortgage, three promis- 
sory notes for five thousand dollars each, and dated Ist March, 
1835; that there are five other notes, yet to fal! due, of the same 
date, and payable in six, seven, eight, nine and ten years after 
date, each for the sum of five thousand dollars, and that the 
whole of the notes aforesaid, those not due, and those which are 
due, carry interest at the rate of seven per cent. per annum, from 
date; and that, by the express stipulation of the parties, the 
whole of the notes were to become due on the failure to pay any 
one, at maturity: and he, therefore, finds, that there is due forty 
thousand dollars, for principal, ana thirteen thousand three hur- 
dred dollars, for interest—on said notes, up to the first of 
December, 1839. He further finds, that the premises are scarce 
sufficient to pay the debt, and that it would be to the interest of 
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the defendants to sell the premises in separate lots, if the premises 
can be conveniently divided: and no objection being made to 
the report, the cause was submitted for a decree of sale and fore- 
closure, on the bill answer of the infants by their guardian ad 
litem, and the master’s report. 

It is therefore ordered, adjudged, and decreed, that the de- 
fendants pay into the hands of the register of this court, within 
sixty days from the date of this decree, the amount reported to 
be due: that is, the three first notes in the report aforesaid, with 
interests and costs thereon: and in default thereof, that then the 
maste™ sell the premises described in the bill and mortgage, or 
so much thereof, as may be necessary to satisfy the amount which 
may be due at the time of said sale, interest and costs of suit. 

And it is further ordered, that the property which may remain 
unsold, shall stand as security for the amouat to become due; 
and in the event of a failure to pay the same within sixty days 
from the time that any of them may become due, that then the 
master shall sell again, so much as may be necessary to satisfy 
the amount which may be due; and so on, until the whole of 
the property is sold, or the debt paid. But if the said premises 
cannot be so divided as to sell a portion of the same, for a suffi- 
cient sum in cash, to satisfy the amount which may be due at the 
time of the sale, then the master shall sell that portion which 
cannot he divided to advantage entire, for so much cash as will 
pay the amount due at the time of sale, with the interest and 
costs, and the balance shall be made to fall due at the same time 
that the payments not yet due, shall become due: and this decree 
shall operate as a lien upon the premises so sold, to secure the 
payment of the said balances; and if either or any of the said 
sums shall not be paid within sixty days after they become due, 
then the same proceedings shall be had as in case of original de- 
fault: this decree always operating as a lien, to secure the pay- 
ment of the amount sold on credit. 

It is further ordered and decreed, that if the said defendants 
pay the amounts which may be due previous to a sale, to be made 
as aforesaid, that then the proceedings under this decree, shall 
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be suspended, until some other of the amounts to fall due shall 
become due: and in the event of a default and failure to pay any 
of said sums, as they may become due, then the whole shall be 
made by the master aforesaid. It is also ordered and decreed, 
that the master conduct said sale in the same manner and on the 
same conditions, as sheriff’s sales are conducted; that he give 
public notice of the time and place of sale, &e. 

The term of the court, at which this decree was made, is thus 
stated in the record. 

The chancellor failing to appear on the second Monday of No- 
vember, 1839, the court was adjourned from day to day, until 
Wednesday, the 13th day of November, 1859; and the chancellor 
still not appearing. at four o’clock of that day, the court was, by 
the sheriff, regularly adjourned until the court in course. 

On Tuesday, the 19th day of November, the court was opened 
by the chancellor. From this decree, the respondents prosecute 
this writ of error, and now assign for error— 

Ist. The decree iserroneous, having been rendered at the fall 
term, 1839, of the Mobile Chancery Court, when the cause had 
been regularly continued until the next term: 

2d. The decree is erroneous, having been rendered in va- 
cation: 

3d. The decree is erroneous, because the chancellor had no 
power to render a decree: 

4th. The court erred, in recognizing the supplemental bill, 
when the same was irregular, and not properly a part of the re- 
cord, no leave to file the same, having been given: 

5th. The court erred, in deciding upon the matter of the sup- 
plemental bill, when the same is uncertain, and does not suffi- 
ciently disclose, whether it be John B. Norris, who is charged 
as a defendant thereby, or the Branch of the Bank of the State of 
Alabama at Mobile, and not proper as a supplement, and there 
is no new process against the defendants, requiring them to an- 
swer the supplemental bill: 

6th. The proceedings are erroneous, in respect to the defen- 
dants, Eliza Ann, Michael and Uriah Keenan, treating them 
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as minors, when it does not appear that they are such; and there 
is no proof of the fact: 

7th. The court erred, in appointing M. J. McRae, guardian 
ad litem, for Eliza Ann, Michael and Uriah Keenan, in the 
manner and at the time, shewn in the record: 

8th. The court erred, in appointing the said guardian ad li. 
tem, and at the ‘same time, ordering publication as to two of 
them as non-residents; and also, process against Eliza Ann 
Keenan: 

9th. The court erred, in appointing a guardian ad litem for 
non-resident infants: 

10th. The court erred, in decreeing a foreclosure against the 
Bank, when such corporation was not lawfully brought in by 


process: 
1lth. The publication as against the absent defendants, was 
insufficient, and did not authorize the proceedings had thereupon: 
12th. The order of reference is erroneous and improper. In 
referring to the master to take proof of the material facts charged 


in the bill: In directing report at the same time, without notice 
of taking evidence: In referring to McRae, who was guardian for 
the minors; such duties being incompatible, and without au- 
thority by the chancellor, to refer at that time: 

13th. The court erred, in confirming the report of the master: 

14th. The decree, pro confesso, was unauthorized and im- 
proper, uncertain whether against the Bank or against Norris: 

15th. The court erred, in the final decree, directing succeeding 
sales, by the master, without any new order: In not ascertaining 
mode of sale, but decreeing in the alternative: directing pay- 
ment to complainant before confirmation of sale, complicating 
the rights of the parties, &c. &c.: 

16th. The decree is erroneous, because rendered without 
sufficient proof to sustain it. 


Stewart & Campsext, for the plaintiffs in error—cited 
Hoffman’s Chan. Prac. 405: 2 Paige Chan. Rep. 333: 1 Paige 
Chan. 200: 3 Stew. Rep. 146: 3 Bibb 525: 7 Johns, Rep. 632: 
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3 Ohio Rep. 363: 3 Johns. Chan. 368: Hoff. Chan. P. 416: 
Gressly Eq. Ev. 41: 3 Marsh, Rep. 179: Cooper’s Equity 109: 


11 Vesey Jr. 563. 
Gaye, contra—cited 2 Madd. Ch. 524: 6 Johns. Chan. 450: 4 


ibid. 605: 1 Hoffman’s Ch. Prac. 405: Cooper’s Eq. 108 79: 
11 Vesey, Jr. 563: & ibid. 141: Hoffman’s Chan. Practice 
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ORMOND, J.—The three first assignments of error, are 
well taken, as determined in the ease of Cullum v. Casey & Co. 
at the present term; and for that cause, the decree must be re- 
versed, and the cause remanded for further proceedings; and for 
the future government of the court, we think it proper to ex- 
press an opinion on all the points presented by the assignments 
of error. 

The fourth, fifth and tenth assignments of error, which ques- 
tion the regularity of the supplemental bill filed in the cause, 
will be considered together. A supplemental bill, properly so 
called, is a bill brought for any new matter which has arisen 
since the filing of the original bill, and before it is brought to a 
hearing; and in general, the defendants to the criginal bil should 
be parties to it: (Jones v. Jones; 3 Atk. 216.) It is filed by 
leave of the court; and it is objected in this case, that such leave 
was not obtained: But as this permission is given as a matter of 
course, ia a proper case, on an ex parle application, it is doubt- 
ful whether an objection would be entertained to it, for this cause. 
It certainly would not at the hearing, if not objected to before: 
and of course, not by a party in contempt, after a final decree: 
See Eager v. Price, 2 Paige Chan. 333, where this objection 
was not sustained. 

For matter which existed at the time of filing the original bill, 
and omitted from igaorance or mistake, leave will in general, be 
given, on application to amend the bill; and such amendment 
when made, forms a part of the original bill. Such, it is insis- 
ted, is the predicament of this case; and doubtless, the object 
might have been accomplished by amending the original bill: 
but it appears from the case of McGown and others y. Yeates and 
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others, (6 Johns. Chan. 450) that the object may also be attained 
by a supplemental bill; and that in such a case, when the design 
was to bring prior incumbrances before the court, the original 
defendant need not be parties to it: Ensworth v. Lambert and 
others, 4 Johns. Chan. 605. The objection therefore, taken to 
the supplemental bill, for these reasons, cannot be sustained. 

It is also insisted, that it is uncertain against whom the supple- 
mental bill is filed: whether against John B. Norris, or the 
Branch Bank at Mobile. 

As a corporation answers under their common seal, the com- 
plainant would be under peculiar disadvantages, if he could not 
compel an answer upon oath; and therefore, an exception is al- 
lowed in such cases, which is thus stated by Lord Redesdale: 
‘There seems to be an exception in favor of a corporation, for 
as a corporation can answer no otherwise than under their com- 
mon seal, and therefore, though they may answer falsely, there 
is no remedy against them for perjury. It has been usual, where 
a discovery of entries in the books of a corporation, or of an act 
done by the corporation, has been necessary to make their sec- 
retary, or book-keeper, or other officer, a party.”” See 1 Vernon 
117: 3 Peere William 310: 1 Bro. C. Rep. 469. There 
would therefore, be no impropriety in calling on the President 
of the Bank, as its official organ, and acquainted with its con- 
cerns, to answer the bill, although the necessity for it in this 
case is not perceived. 

The question here, is whether the Bank is a party. A party 
to a suit in chancery, is one, against whom process is prayed. 
The prayer of the bill is, that the Bank be made a party to the 
bill, by serving a copy of the same on John B. Norris, the 
President thereof. ‘This, although not very formal, may be 
considered as sufficiently indicating the intention, to make the 
Bank a party. But the subpcena which issued, is not di- 
rected to the Bank, but to “John B. Norris, President of 
the Branch of the Bank of the State of Alabama at Mobile,”’ 
to answer a bill of complaint, exhibited against Aim and others. 
It is most certain, that this was not process against the Bank; and 











388 ALABAMA. — 


Walker et als. v. Hallett. 








as no other was issued, there was no warrant for the decree pro 
confesso against the Bank, for want of an answer. 

If the process had issued against the bank, service on the pre- 
sident would have been sufficient notice to the bank, to have 
justified a decree pro confesso for a faildre to answer; or to have 
warranted the court in taking steps to compel an answer from 
the bank, if one had been desired. 

The sixth, seventh, eighth, ninth, and eleventh assignments 
of error will be considered together: 

A court of chancery, is peculiarly the guardian of all infants, 
brought before it, and will exert its utmost power to prevent any 
thing from being done to their prejudice; when the infant is of 
such an age as to be able to exercise his judgment, and have a 
choice, unless there be some sufficient reason for it, such as ab- 
sence from the State, or great distance from the court, he should 
be present in court and consulted on so important a matter, as 
the choice of a guardian to conduct his suit. Our statute gives 
to minors over fourteen years, the right to choose their own guar- 
dian, and confers the power to appoint a guardian, on the judge 
of the county court, only in the event they fail to exercise this 
right; we do not say that in chancery, the infant’s right of choice 
is absolute; but that his nomination should be approved, unless 
there be some good reason for rejecting it. 

The English practice appears to be, to require the personal 
presence of the infant in court, or by his praying a commission, 
to have a guardian assigned him. (Cooper’s Equity 108, 109, 
2 Fonblanque 237.) So when the infant is’a non-resident, a com- 
mission must go. (11 Vesey, Jr. 563.) But the practice does 
not seem to be certain, for in Thompsonv. Jones, 8th Vesey, Jr. 
141, service of process on the father-i in-law, was held to be ser- 
vice on the infant. 

We are of opinion that it is not absolutely necessary, that the 
infant should be brought personally before the court, to enable the 
court to appoint a guardian ad litem; such has not been our prac- 
tice hitherto. In the case of non-residents it would be impossible; 
in the case of extreme infancy, useless; and in cases where the 
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infant is not in the vicinity of the court, though within the 
State, expensive and troublesome; and would frequently be a 
great hardship on the infant without any corresponding benefit. 
Nor do we think that in the case of non-resident infants, there is 
any necessity as is contended, to send a commission abroad. The 
only effect of such a course would be, to enable the infant to 
make a nomination, in cases where he was of sufficient age, and 
the guardian must at last be appointed by the court. 

There is no proof in the record, that the heirs of Keenan are 
minors. It is certainly the most regular and, we think, the 
proper course, for the court to require proof of the fact, when 
the alledged minor is a non-resident. 

It is the imperative duty of the court in all cases, to make the 
best selection in its power, of a proper person as guardian, ad 
litem, and especially when there is a real contest, as must al- 
ways be the case when there is a sale prayed under a mortgage. 
The appointment of the same person master, and guardian ad- 
litem, was manifestly improper; the two offices were incom- 
patible. It was the duty of the guardian to attend the master 
while taking the account, and make the report; to scrutinize 
his acts, and in all cases of doubt, to take an exception. It 
would be too much to expect the master to except to his own 
report; and admitting that he would always act according to his 
best judgment, there would be no security against unintentional 
error. 

In the case of the heirs of Dunning v. Stanton, 9th Porter, 
515, a doubt was expressed, whether an order of publication 
under our chancery practice was necessary when the non resi- 
dent defendants are infants; but the point did not arise in judg- 
ment, and was not decided. We are now upon further reflec- 
tion, satisfied that such a course is proper. The statute is gene- 
ral, requiring advertisements in case of non-residents, without 
exception; and although it is true that an infant cannot be said to 
be in default, yet the reason for requiring it in his case, is nearly 
the same as in that of an adult. Although not arrived at major- 
ity, he might be of sufficient discretion, to understand his inter- 
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ests; and if of tender years, such notice might reach his guardian, 
or relations, and enable them to take steps to defend the suit. We 
are therefore of opinion that it cannot be dispensed with. 

It results from what has been previously stated, of the pro- 
priety of consulting an infant as to the choice of his guardian, 
that the court erred in appointing a guardian ad litem, before 
publication as to the non resident infants, and service of process 
on the one residing in the State. 

We are, therefore, of opinion that it should appear that proof 
was made of the infancy of the alleged minor, if a non-resi- 
dent; that it is not necessary in all cases, that the minor should 
be personally present, when a guardian ad litem is appointed; 
but that after the age of fourteen years, all resident minors should 
be consulted, as to the person to be appointed guardian ad 
litem, if not attended with too much trouble and expense, as to 
which the court will exercise a sound discretion; that it is proper 
that process should be served on all resident infants; which, when 
they are of tender years, may be executed on their guardians, or 
some of their near relations or friends; that publication is neees- 
sary and proper, in case of non-resident infants; and that after 
proof of such publication, a guardian ad litem may be appoint- 
ed; that such appointment should not be made in any case, before 
service of process, or proof of publication; and that it is impro- 
per to appoint the same person master in chancery anc guardian 
ad litem: 

In reference to the appointment of guardian ad litem it is 
the duty of the court to select such persons if possible, as are in- 
terested in the welfare of the infant, and at all events of suffi- 
cient capacity to understand, and manage hisaffairs. We feel no 
hesitation in saying, that in cases like the present, the chancellor 
has power to make a reasonable compensation to the guardian 
ad litem for his trouble and expense, to be taxed as other costs 
in the suit, so as to insure, if possible, a faithful attention to the 
interests of the infant. 

It is objected to the reference in this case to the master, that 
the chancellor referred to him the proof of the material facts sta- 
ted in the bill; by which is understood, the proof of the execu- 
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tion of the bond and mortgage, as well as to state an account 
between the parties. It is to be observed, that the record shows 
that the original mortgage and notes were produced and proved 
to the court; after this, a reference to the master to take the 
same proof, could not vitiate. He was alsu required to report 
whether tie premises were sufficient to pay the debt due on the 
mortgage, and whether it could be sold to most advantage entire, 
or in separate lots. 

The master, after reporting the amount due on the mortgage, 
proceeds to say, «that it would be for the interest of the defend- 
ants to sell the premises in separate lots, if the premises can be 
conveniently divided.”’ 

This report does not answer the principal matter referred to the 
master, and is too meagre and destitute of facts, to be the founda- 
tion of a decree, especially where infants are concerned. Chan- 
cellor Kent, in the case of Mills v. Dennis, 3d Johns. Chan. 367, 
says: ‘* The proper inquiry in such cases will be, whether a sale 
of the whole, or only of a part, and what part of the premises, 
will be most beneficial; and this has now become the usual inquiry, 
even where infants are not concerned, as appears from the case of 
Brinckerhoff v. Thalimer, 2 John. Ch. Rev. 486. The master must 
not only make a special report on that point, in every case where 
infants are defendants, but the plaintiff must also prove his debt, 
before the master, in the same manner as if nothing had been ad- 
mitted by the answer; and the master must report such proof, and 
also the computed amount of the principal and interest due; 
and to what, and of which part of the premises, (if any part 
short of the whole) a sale would be sufficient to raise the debi; 
and at the same time be most beneficial to the infant.” See 
also to the same effect, Ontario Bank v. Strong, 2d Paige, 301. 

The master in the report made in this case, admits that it is 
for the interests of the defendants to sell the estate in separate 
lots, if it can be conveniently divided; but he leaves us in doubt 
whether this division can be made. He should have prosecu- 
ted his inquiries further, and ascertained whether such division 
could be made, and if so, which portion it was most for the 
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interest of the defendants to sell; the value of such parcel, and 
also the proo/s on which this opinion rested. This was particu- 
larly proper in this case, as the principal part of the debt was 
nut due, when the decree was rendered, and consecutive sales 
were directed to be made, as the instalments fell due. It might 
have been, and probably was, a matter of great moment to the 
defendants, which part of the estate if it could be divided, should 
be first sold; and especially that no more should be sold than 
was absolutely necessary. 

The report of the master, therefore, for these reasons, should 
not have been confirmed; but the master should have been directed 
to report more fully and at length, upon the matter referred to him 
and such a stalement of the evidence, as would enable the 
court to judge of the justness of his findings, if questioned by 
either party in conformity with the opinion here expressed. See 
as to this point, the case of Johnston v. Richardson, 1 Molloy 
54; 12th Con. Eng. Chan, 31. 

The final decree is erroneous, in leaving it optional with the 
master, to sell a part orthe whole of the property at his discre- 
tion. As has been already stated, the fact whether it was for 
the interest of the defendants, that the estate should be divided 
should have been ascertained by the report of the master. It 
is true, that there are cases in which a discretion must be confi- 
ded to the master, in regard to the sale; and which if abused, 
can be remedied when the sale is reported for confirmation, if so 
directed by the decree. But no farther discretion should be 
given, than is absolutely necessary and for the interest of the 
parties. 

It is also objected, that the final decree is enormous, in not re- 
quiring the money raised by the sale to be paid into court. In 
the case of Massena v. Bartlett, Sth Porter, 277, we sustained a 
decree similar in that respect, to the present. - It is true the effect 
will be, that the money may be paid over to the plaintiff. But if 
there was any abuse of the power confided to the masters, or any 
unfair practice, which would make it proper that a re-sale should 
be ordered, notice of the intended application for that purpose, 
oculd be given, and the payment of the money arrested. 
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It is further objected that the decree is erroneous in directing 
successive sales of the property, as the instalments fall due, with- 
out applying to the court for an order tosell, It is very certain 
that a mortgage may be foreclosed and a sale directed, when the 
first instalment of a debt falls due, and if the premises could not 
be divided, and the whole was from necessity sold, as it would 
be improper to return the money to the mortgagor, it would per- 
haps be the proper course for the court to direct it to be paid over 
to the mortgagee in extinction of the mortgage; unless some 
course could be suggested, consistent with the safety of the 
mortgagee, and more beneficial to the mortgagor. But no decree 
should be rendered, fora debt not due, unless it were allowable 
in the case supposed, of the property mortgaged not being 
susceptible of division; which does not appear to be the case 
here. The decree should have been for the amount due, and 
the mortgaged property directed to stand as a security for the 
debt not due. 

Thus, in the case of Levert v. Redwood, 9th Porter, 97, by 
the decree rendered by this court, the mortgaged property was 
decreed to be subject to the payment of the debt not due; and 
that if not paid when it became due, that the complainant might 
go before the master, and obtain a report of the sum due; and 
that thereupon the chancellor should order a sale of the resi- 
due of the mortgaged premises, or so much thereof, as shall be 
sufficient to satisfy the debt and interest thereon. 

This is the correct decree in cases of that character, as is this 


case. 
For the reasons given, the decree in this case must be reversed, 


and the case is remanded for further proceedings in conformity 
with the opinion here expressed. 
50 
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1, Since the passage of the act of 1829, [ Aik. Dig. 330] no action can be sustained 
against the endorser of a single bill not payable in bank, when the maker has not 
been sued, and a return of “ no property,” made on an execution against him, 
unless some sufficient excuse is shewn for the omission to sue the maker. 

2. The return of “no property,” made on an execution against the maker, in Au- 
gust, will not sustain an action commenced against an endorser, in March of the 
same year. 


Writ of error to the Circuit Court of Jackson county. 


ACTION of debt on a single bill against an endorser. The 
bill is dated in 1836, payable in 1837, and endorsed in 1837, 
after it became due. Suit commenced 17th March, 1838. The 
making and endorsement of the bill is averred in the usual form, 
and the declaration alleges that suit was commenced against the 
maker in February, 1838, and judgment recovered in the same 
month; that in the same month a fi. fa. was issued against the 
maker, which was returned ‘‘no property,”’ in August of the 
same year. Judgment by default was rendered, in October, 1838. 


Hopkins, for the plaintiff in error, cited Aik. Dig. 330 §16. 
No counsel appeared for the defendant. 


GOLDTHWAITE, J.—If the dates are correctly stated in 
the record, it is clear that this suit was prematurely commenced, 
as it seems to have been instituted in March, when the return of 
‘*no property,” against the maker, was not made until the 
month of August afterwards; consequently, no sufficient cause 
is shewn for this suit. 

The act of 1829, provides ** when judgment shall be recov- 
ered by the assignee or endorsee of any assigned bond, &c. [not 
payable in bank] and a writ of fieri facias is returned, ‘no 
property found,’ the assignee or endorsee, may commence his 
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action against the assignor or endorser, and the return shall be 
sufficient evidence of the insolvency of the maker, to authorize 
a recovery on the assignment or endorsement,”’ Aik. Dig. 330. 
The act of the 15th January, 1828, authorized the maker and 
endorser to be sued in the same action, if the suit was commen- 
ced to the first term to which the maker could be sued; if the 
suit was not thus commenced the endorser was entirely dischar- 
ged, unless the suit was delayed by his consent. So much of 
this act as required a joint suit against the maker and endorser, 
was repealed in 1829, and the statute recited substituted. 

Several decisions of this court, have established exceptions to 
the statute, in which suit may be commenced against the assignor 
or endorser, before the return provided by the statute is made; 
but the facts alleged in the declaration do not attempt to excuse 
the omission of the suit; they rather assume, that a return of 
‘‘no property,’ at any time before the judgment against the en- 
dorser, will sustain the suit. This is not warranted by the 
statute, for since its passage, no action can be instituted against 
the endorser of a note not payable in bank, without showing a 
suit against the maker prosecuted to a return of ‘‘no property;”’ 
or without showing some sufficient excuse for the omission to 
sue. 

Let the judgment be reversed, and the cause remanded. 
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Tue Brancu Bank at Mosize v. Poe. 


1. A garnishee relates to the present time, and requires the garnishee to answer 
what sum he is then indebted, &c.; so that if there be then no indebtedness, 
though there may be before the answer is made, the plaintiff is not entitled to 
jadgment. And if the garnishee 1s indebted in a sum which is increased after 
the garnishment issues and before answer made, he is not liable to a judgment 
for the increased sum, but for only such as was due when process issued. 

2. When a debt has been contracted before the issuance of the garnishment, but 
does not fall due until afterwards, it is such an indebtedness as will authorize a 
judgment against the garnishee, with a stay of execution until it matures. 

3. It isnot within the scope of the powers ordinarily conferred upon the cashier of 
a Bank, to appear to, and defend suits against the corporation; and consequent- 
ly.he cannot answer a garnishment which has been sued out against it. Such 
an answer should be made under the common seal of the Bank, either by the 
express authority of the directors, or president, who thus far, is the executive 
officer of the board. 


Writ of error to the County Court of Mobile. 


THE defeadant in error having recovered a judgment against 
Rufus Greene in the County Court of Mobile, made an affida- 
vit in usual form, of the impracticability of finding property out 
of which to satisfy the same, and prayed that process of garnish- 
ment might issue to the plaintiffs in error, and to John B. Nor- 
ris, the President, and Billups Gayle, the Cashier of the corpora- 
tion. The record does not contain the copy of a garnishment, 
but immediately after the affidavit, are the following entries: 

Upon the filing of which (evidently referring to the affida- 
vit,) Billups Gayle, Cashier of the Branch of the Bank of the 
State of Alabama at Mobile was summoned as garnishee, whose 
answer was made in the following words, to wit: 

“George Poe v. Rufus Greene—County Court, February 
Term, 1840. 

The Branch of the Bank of the State of Alabama at Mobile, 
by Billups Gayle, cashier of said bank, in answer to a summons 
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of garnishment appeared in open court, and being duly sworn, says 
that Rufus (ireene is largely indebted to the said State Bank of 
which he is an officer, employed at the rate of one hundred and 
sixty-six dollars and sixty-seven cents per month; that on the day 
said summons was served on garnishee, the salary on that day of 
the said Greene amounted to one hundred and sixty-one dollars 
and eleven cents; that the bank has since paid said Greene for like 
services, being his salary for the months of December and January, 
and one day of November. 1839, three hundred and thirty-eight 
dollars and ninty cents, and that his salary for the month of 
February up to this day inclusive, amounts to ninety-four dollars 
and fifty-two cents. The bank, at the expiration of each month, 
pays said Rufus Greene his salary in cash; since the service of 
this garnishment the said bank has paid to R. Greene his salary 


as it fell due per month. 
B. GAYLE, Cashier. 


“Mobile, February 17, 1840. Subscribed and sworn to be- 
fore me, 17th February, 1840. WM. TAYLOR, Clerk.”’ 


On this answer, the court rendered a judgment against the 
plaintiffs in error, not only for the sum due Greene, at the service 
of the garnishment; but for the sum paid him, and the balance 
of his salary due on the 17th February, 1840. 

In the record, there is a bill of exceptions, on which the 
plaintiffs’ counsel has assigned error; but as the points presented 
by it, are not considered by the court in its opinion, it is unne- 
cessary to notice it with more particularity. 


No counsel appeared for the plaintiff. 
J. A. CampsBeLtL, for the defendant. 


COLLIER, C. J.—The garnishment relates to the present 
time, and calls upon the garnishee to state what he is then in- 
debted, &c. to the defendant in execution; and consequently, if 
there is then no indebtedness, &c., though there may be after- 
wards, the plaintiff is not entitled to judgment. So, if there be 
an indebtedness at the time of the service of the garnishment, 
which is increased between that time and the garnishee’s an- 
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swering, the judgment in favor of the plaintiff must be limited 
to the sum due when the summons wasexecuted. In stating the 
law thus generally, we do not intend to be understood as decid- 
ing that where a debt is contracted, but not yet matured, that 
it cannot be reached by garnishment: the law is certainly other- 
wise. In the present case, only so much of the debt as was due 
when the plaintiff was summoned, had been contracted. Beyond 
that amount, there was no debilum in presenti, solvendum in 
Juturo. 

But in the case at bar, without undertaking to inquire wheth- 
er a corporation aggregate is subject to the process of garnish- 
ment, we are satisfied that the answer on which the court actec, 
did not warrant its judgment. It is not within the scope of the 
powers ordinarily conferred upon the cashier of a Bank, to ap- 
pear and defend suit against the corporation. That duty per- 
tains to those to whom the management of its affairs are intrus- 
ted. The plaintiff in error being a mere artificial entity, could 
not answer as such on oath; but should have answered under its 
common seal, and the seal should appear to have been used 
either by the express authority of the Directors, or should actu- 
ally have been used by the President of the Bank, who thus far 
is the executive officer of the Board. 

The answer of the cashier then, not belonging to the appropri- 
ate functions of his office, should not have been regarded by the 
court as a sufficient basis for its judgment. 

This view is decisive of the case, and we decline considering 
tbe other questions raised at the argument. 

The judgment is reversed, and the case is remanded. 
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Booxer v. Lowry. 


1, The certificate of a notary in his protest, that he had given notice to the en. 
dorser of a note, of its non-payment, by depositing a letter, containing the notice, 
in the post-office, and directed to him, only prima facie evidence of the fact of 
notice, and may be contradicted by other evidence. 


Error to the County Court of Madison county. 


ASS'UMPSIT on a promissory note, payable and negotiable 
at the Branch Bank at Huntsville, by the defendant in error as 
endorsee, against the plaintiff in error, as endorser. 

Plea non-assumpsit, and judgment for plaintiff below. 

By a bill of exceptions taken in the cause on the trial below, 
it appears that the plaintiff, to prove notice of the dishonor of 
the note at maturity, read in evidence, a protest for non-pay- 
ment, and certificate uf notice in these words: ** Notice to P. N. 
Booker, directed ta New-Market, Alabama, and deposited in the 
post-office, at Huntsville,‘ same day;’? which was the 4th day 
of January, 1839, and the last day of grace. The Notary Pub- 
lic was also introduced by the plaintiff below, who proved that 
he mailed the notice to the defendant, on the 4th January, 1839. 

On cross examination, by the defendant below, the notary 
identified, as the notice sent by him to the plaintiff in error, a 
paper handed to him by the defendant’s counsel, which was ad- 
dressed to the plaintiff in error, New-Market, Ala. and was post- 
marked Huntsville, January 15th, with marks across the figures, 
and also the figure 5 below. 

The defendant then offered as a witness, Daniel B. Turner, 
the post-master at Huntsville, and offered to prove by him, that 
the post-mark 15th January, was the true post-mark of his office; 
and that it was the invariable practice of the office, to post-mark 
all letters of the date of the first mail leaving Huntsville for the 
place of destination, after they were deposited in the office; and 
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that the mail, during the month of January last, went from Hunts- 
ville to New-Market threé times a week. To the introduction 
of this testimony, the plaintiff below, by his counsel objected; 
and the objection was sustained by the court; to which, the 
plaintiff excepted, and now assign for error. 


McCiuna, for the plaintiff in error. 
Hopkins, contra. 


ORMOND, J.—The determination of the question here pre- 
sented, will depend on the fact, whether the evidence rejected 
by the court, was competent testimony in the cause: the weight 
it was entitled to, no matter how small that might be, cannot in- 
fluence the consideration of the court, on a motion to reject it. 

The certificate of a notary having been produced, reciting 
that a notice of the dishonor of the note, had been placed in the 
post-office, at Huntsville, directed to the plaintiff in error, and 
he having also sworn to the same facts, the plaintiff in error 
offered to prove, by the post-master, facts, the tendency of 
which was to show, that the notary was mistaken. It is true, 
it does not seem to us, that it was entitled to much weight against 
the positive proof of the notary: but that is a matter which can- 
not influence our judgment, if the evidence was competent. 
That it was competent evidence, is very clear, unless the certifi- 
cate of the notary cannot be contradicted. This Court has de- 
termined, in the case of Curry v. The Bank of Mobile, (8 Por- 
ter 360) that it is prima facie evidence merely of the fact of 
notice. It is then, the common case of opposing testimony, 
upon which the jury alone can determine, as they are the ex- 
clusive judges of the weight of evidence, and of the credibility 
of witnesses. 

Let the judgment be reversed, and the cause be remanded for 
further proceedings. ” 
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Epmonps v. Epmonps. 


1. Pleas of performance and payment are affirmative pleas and the onus of proof 
lies onthe defendant. 

2. When a judgment rendered on a demurrer to evidence, special verdict or case 
agreed is reversed, the proper practice is to remand, in order that the primary tribu- 
nal may in the exercise of its discretion, award a new trial or place the parties in 
such condition as will advance the justice of the case. 


Writ of error to the Circuit Court of Tuscaloosa county. 


Action of debt on a forthcoming bond executed in Virginia 
and conditioned for the delivery of certain slaves to the sheriff 
of Brunswick county, on a day and place named in the condi- 
tion. The defendant pleaded performance of the condition and 
payment, on which issue was joined. At the trial, the plaintiff 
gave the bond described in the declaration in evidence and rest- 
ed his case. The defendant demurred to the evidence, and the 
cour: on the demurrer rendered judgment in his favor. This 
judgment is assigned as error. 


W. Cocuran for the plaintiff in error, argued that the plaintiff 
was entitled to judgment on showing the bond in evidence;-that 
proof of its discharge, whether by performance of its condition 
or by payment, must come from the defendant. 1 Starkie on 
Ev. 376, 378. 2Saund P. & E. 629. Norris’ Peak, 442. Bry- 
ant v. Sampson. 3 Stew. 340. 2 Starkie on Ey. 429. 

PHELAN, contra. 


GOLDTHWAITE, J.—1. There is nothing in this case to 
call for an exception to the rule that the proof of the issue lies 
with him who has the affirmative. The act to be performed to 
discharge the condition of this bond, was the delivery of the 
slaves to the sheriff, at a certain time and place; if this was per- 
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forme, the knowledge of it is certainly with the defendant, and 
he is bound to establish it as he would any other matter in dis- 
charge of the bond. The same may be said with respect to 
payment. In neither case is it incumbent on the plaintiff to es- 
tablish a negative. This conclusion requires that the judgment 
of the circuit court should be reversed. 

2. Much difficulty has hitherto been felt in cases of demurrers 
to evidence, special verdicts and other cases of analagous char- 
acter, as to the judgment which should be given after reversal. It 
is evident, that in rendering final judgment in all cases, injus- 
tice might be done in some, as the party has no opportunity in 
this court to apply for a new trial, to withdraw his demurrer or 
in any manner to change the aspect of the case. ‘lhis could be 
done in the circuit court, or other primary tribunal, ona sufficient 
showing, and we entertain no doubt of the capacity of the pri- 
mary tribunal to do so after a reversal, if the case is remanded. 
It must be known to all who are much in practice, that cases are 
frequently placed in this condition to save time, and frequently 
because it is understood how the decision must be, from other 
cases presenting the same question baving been decided by the 
same court, It is also well known, that the aspect of the case 
could be often entirely changed by the successful party in the 
primary court; but this cannot be done, if the judgment after 
reversal, must be rendered on the demurrer, &c. This difficulty 
was reverted to in the case of Lea & Langdon (8 Porter, 119) 
and much felt in that of Wragg e¢ al, v. the Bank of Mobile 
(Supra. ) We take the first occasion of a full court, on a case of this 
description, to announce that whenever a reversal is had in a case 
thus presented, it will be remanded as a matter of course, in 
order that the primary tribunai may be enabled to ascertain if 
sufficient cause exists to withhold the judgment on the demurrer, 
&c., and permit the parties to alter the aspect of the case so as 
to further the substantial justice of the case. 

Let the judgment be reversed and the case remanded. 
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GoopTITLe ex dem or Poxiarp’s HEIRS V. KisBE. 


1. A certificate from the clerk of the Supreme Court of the United States, stating 
that a judgment of this court had been there reversed, and thence remanded, 
that such further proceedings might be had therein, in conformity to the judgment 
and decree of that court, ‘‘as according te right and justice, and the constitution 
and laws of the United States ought to be had;” does not inhibit this court from 
looking into the record and deciding the case, upon some point which did not 
arise in judgment before the Supreme Court of the United States. The decision 
of that court being conclusive, only as to points there adjudged. 


On certificate from the Clerk of the Supreme Court of the 
United States. 


SALLE, for the plaintiff. 
Stewart & J. A. CampseELt, for the defendant. 


COLLIER, C. J.—At the term of this court commencing its 
session in June, 1839, the judgment rendered by the circuit court 
of Baldwin in this case was affirmed. From the judgment of 
this court a writ of error was prosecuted to the Supreme Court 
of the United States, which court reversed the judgment of this, 
and remanded the cause, in order that such execution and further 
proceedings might be had therein, in conformity to the judgment 
and decree of that court, ‘¢as according to right and justice, and 
the constitution and laws of the United States ought to be had.” 

On this direction contained in the certificate from the Supreme 
Court of the U. S., the counsel of the plaintiffs in error, has sug- 
gested that the judgment of the circuit court should be reversed 
and the cause thence remanded, that it may be tried again. This 
is resisted by the defendant's counsel, on the ground that the bill 
of exceptions clearly shows, that the property in controversy 
was situated between high and low water mark, at the time this 
State was admitted into the union, and for several years thereaf- 
ter, and consequently did not pass to the plaintiff’s by virtue of 
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the act of Congress of the 26th of May, 1824, entitled ‘an act 
granting certain lots of ground to the corporation of the city of 
Mobile, and to certain individuals of said city,”’ on the construc- 
tion of which the Supreme Court of the United States founded 
its judgment. 

The evidence set out in the bill of exceptions shows such to 
have been the location of the property sought to be recovered by 
the plaintiffs’; yet, no question was made in the circuit court, 
as to the right of Congress to grant the shore of the navigable 
waters within the States, but the charge of the court excepted to, 
relates alone to the construction of the act. The record then 
presents no other question than those decided by the Supreme 
Court of the United States. 

While we are contented to yield to the mandate of that court 
all due obedience, we take leave most respectfully to protest 
against the manner in which the cause was there disposed of. 
The jurisdiction, which long continued exercise and acquiescence, 
(if not the constitution) have accorded to the Supreme Court of 
the United States, over certain judgments of the highest court of 
a State, is confessedly of great delicacy, and should be exercised in 
all cases in such a manner, (if practicable) as to give satisfaction 
to the public, and command for its judgments the force of authc- 
rity in analagous cases. Such results, we conceive, cannot fol- 
low its judgment in the case before us. The Supreme Court of 
the United States is composed of a Chief Justice and eight As- 
sociale Justices, the opinion of each of whom is entitled to 
- equal weight in determining upon the judgment of the court. 
This cause was decided by but seven of the 4ssociatle Justices, 
four of whom were for a reversal, and three for an affirmance of 
the judgment of this court; while neither the Chief Justice nor 
Mr. Justice McKinley were present at the argument, or partici- 
pated in the decision. nd further, but two of the justices con- 
cusred in the opinion which professes to have been delivered as 
that of the court; while the other two delivered separate opinions, 
assenting to a judgment of reversal upon different grounds, and 
for reasons entirely dissimilar. As it was presumable that valu- 
ble rights depended upon the interpretation of the act of Coen- 





JUNE TERM. 1840. 





Goodtitle ex dem of Pollard’s heirs v. Kibbe. 





gress which the court was required to construe, it seems to us 
that the cause should have been continued for further argument 
and a full court. In our opinion such a course would have been 
more consonant to the proper administration of justice, and cer- 
tainly more respectful to a co-ordinate branch of the government 
of a State. 

That the Justices of the Supreme Court of the United States 
who were favorable to a judgment of reversal, intended to treat 
otherwise than with the most perfect respect, the opinion of this 
court, we do not pretend to believe; and what we have said has 
been dictated solely by a sense of what is due to our official 
station. 

If the location of the premises be as the evidence recited in 
the bill of exceptions would authorize us to conclude, the dis- 
position now made of this case, can only be important to the de- 
fendant, so far asthe costs of this court are concerned. The 
judgment of the Supreme Court of the United States, can only 
be conclusive as to the particular points there adjudged, and it 


will be competent for the defendant to show that the act of Con- 
gress is inoperative as it respects the property in controversy. 
[The Mayor & Aldermen of Mobile v. Eslava, 9 Porter’s Rep. 
577. ] 

We have only to add that the judgment of the circuit court of 
Baldwin is reversed, and the case remanded. 


GOLDTHWAITE, J.—Having been concerned as counsel, 
did not sit in this cause. 
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Tue TrusTees or THE University or ALABAMA V. KELLER, 
Executrix, &c. 


1, Money voluntarily paid under ignorance of the law, cannot be recovered back 
in an action for money had and received. 

2. A judgment until reversed, is as between the parties to it, and upon the matters 
determined as a plea, or bar, or as evidence conclusive. 


Error to tne circuit court of Tuskaloosa county. 


THIS was an action of assumpsit brought in the court below, 
by the testator of the defendant in error, to recover back a sum 
of money paid under the following circumstances: 

The testator of the defendant in error was a purchaser from the 
University of certain landsunder the act of theLegislature of 1822; 
and on the Ist Monday of September, 1828, confessed a judgment 
in favor of the University for one hundred and ninety-eight and 
fifteen hundredths dollars. On the 15th February, 1830, 
the plaintiffs in error, recovered two judgments against the tes- 
tator of the defendant by suit commenced in the ordinary mode, 
one for ninety one dollars, and the other for one hundred and 
twelve and twenty-sixth hundredths dollars. These facts ap- 
pear by transcripts of the records of the judgments. 

On the 2d day of August in the year 1830, the defendant’s 
testator executed to the plaintiffs in error, a deed of trust by 
which he conveyed in trust certain property as collateral security 
for the payment in eight annual instalments of the judgments 
above recited, and one other for four hundred and five and 
ninety-one hundredths dollars, oktained by the University 
on the 15th August, 127, and six bonds which are recited in the 
deed for the purchase of University lands, made by defendant’s 
testator to the plaintiffs in error, on which judgments had not 
been obtained. The deed recites that this was an indulgence 
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granted by the University at the instance of the defendants tes- 
tators; that upon the failure of the defendants testator to pay 
either of the instalments, that executions might issue on the 
judgments aforesaid; and securing to the defendants testator the 
right to convert the purchase intoa lease, on the payment of one 
half the purchase money and the interest due thereon according 
to the provisions of the law under which the purchase was made. 

The original purchase from the University was in 1823, and 
the testator of the defendant in error retained possession of the 
Jands until 1834, when he re-entered under the provisions of the 
act of 1834. The money sought to be recovered in this action, 
wes paid in discharge of the judgments recited ia the deed of 


trust. 
Upon this testimony the defendants in the court below by 


their counsel, moved the court to instruct the jury. 
1. That if the jury believed the plaintiffdid not pay the bonds 
given for the lands, within three months after the same became 


due and payable, but paid tee money subsequently, with a full 
knowledge of the facts, then plaintiffs could not recover the 
amount back. 

2. That if the jury believe the money sought to be recovered 
in this action was paid under coercion of the judgments intro- 
duced in testimony then the plaintiffs could not recover. 

3. That if they believed the trustees of the University, did 
not commence suit on the aforesaid bond, within three months 
after they became due, and the plaintiffs testator did not set up the 
forfeitture of the contract, as a defence to the suits on the bonds, 
or otherwise, show his intention to abandon the contract, then 
the contract of purchase continued, and the plaintiff could not re- 
cover back the amount of money which he had paid. 

4, That if the jury believed the deed of trust was given to 
satisfy the judgments before mentioned, and the money was paid 
under that deed of trust, then the plaintiff could not recover back 
the money thus paid. 

5. That the act of 1834 authorizing a re-sale of the University 
land, which had been forfeited could have no influence, in deter- 
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mining the right of the plaintiffto recover in this action. These 
instructions the court refused, and the defendant excepted. 

The matters of law arising out of the bill of exceptions, 
are now assigned for error. 


Mr. Campse tt for plaintiff in error, cited 17th Massachusetts 
Rep. 394; 10th Sergeant & Lowber, 79; 23d English Common 
Law Rep. 407; 7th Greenleaf ’s Rep. 44; 7th Term Rep. 269; 1 
Esp. Rep. 279; 3d Bosanquet & Puller, 520. 

Mr. Peck, contra, cited 1st Story’s Equity 135, and the 
cases there cited; 3d Peere Williams, 316; Ist Sim. & Stewt. 555; 
1 Term Rep. 285. 


ORMOND, J.—The right to recover in this case is resisted 
by the plaintiff in error, on the ground that money paid in pur- 
suance to, or in virtue of legal process, cannot be recovered 
back, so long as the proceeding under which it was paid, re- 
main in force. 

No principle of law is better settled, than that a judgment 
until reversed, is between the parties to it, and upon the matter 
determined, as a plea or bar or as evidence, conclusive. This 
is necessary to the repose of society; there must be an end to 
litigation, and it is not easy to conceive the beneficial results 
which flow from it, or the injury which arise from its relaxation. 

In a proper case for the application, courts of justice will not 
permit the rule to be called in question by any supposed hard- 
ship, which can exist in any particular case; but inflexibly 
adhere to it. In the case of Moses v. Macfarlan, Burrow’s Rep. 
1005, Lord Mansfield permitted it to be questioned; but his 
example has not been followed, and that case has been repeated- 
ly overruled, and never considered as law. 

The rule has been carried much farther, than here stated. In 
a very recent case, it was held by the court of common pleas, 
that where money was paid after legal process sued out recover 
it,jthe party, knowing for what cause the action was brought, 
and there being no fraud, it could not- be recovered back, (see 
Hamlet and others v. Richardson, 9 Bingham, 644; and also, 
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Loring v. Mansfield, 17 Mass. Rep. 394; Morton v. Chandler, 
7 Greenleaf 44; Marriott v. Hampton, 7 Term, 267; Brown v. 
McKinally, 1 Espinasse 279.) The same doctrine was held by 
this court in the case of Jones v. Watkins, 1 Stewart Rep. 80, 
and indeed if any principle can be considered as the settled law 
of this court, not open to question, cavil, or doubt, it must be 
this. 

These positions are not directly assailed, and indeed are ad- 
mitted to be true; but it is insisted by the learned counsel for 
the defendants in error, that money paid by compulsion of legal 
process, may under peculiar circumstances be recovered back; 
as where ignorance of law is combined with other circumstances 
which made it inequitable that the party thus recovering the 
money, should be allowed to retain it: and to support his posi- 
tion, he relies on the cases collated by Mr. Justice Story in his 
commentaries, 1 vol. 129 to 153. 

It is certainly true, as stated by that distinguished jurist, that 
some of the old decisions of the English Chancellors, cannot be 
satisfactorily reconciled with the maxim that ignorance of law 
will not excuse; but we do not understand that he doubts what 
the law really is at the present day, both in England and the 
United States. He thus sums up the authorities on this point, at 
page 151. 

«¢ We have thus gone over the principal cases, which are sup- 
posed to contain contradiction to, or exceptions to the general 
rule, that ignorance of the law, with a full knowledge of the 
facts, furnishes no ground to rescind agreements, or to set aside 
solemn acts of the parties. Without undertaking to assert that 
there are none of those cases which are inconsistent with the 
rule, it may be afiirmed, that the real exceptions to it are few, 
and generally stand upon some very urgent pressure of circum- 
stances. The rule prevails in England, in all cases of comprom- 
ises of doubtful, and perhaps doubted rights; and especially, in 
all eases of family arrangements. Itis relaxed, in cases where 
there is a total ignorance of title, founded in the mistake of a 
plain, and settled principle of law; and in cases of imposition, 
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misrepresentation, undue influence, misplaced confidence, and 
surprise. In America the general rule has been recognized, as 
founded in sound wisdom and policy, and fit to be upheld with 
a steady confidence. And hitherto the exceptions to it (if any) 
will be found, not to rest upon the mere foundation of a naked 
mistake of law, however plain and settled the principle may be; 
nor upon mere ignorance of title, founded on such mistake. 

+¢ It is matter of regret, that in the present state of the law, itis 
not practicable to present in any more definite form, the doc- 
trine respecting mistakes of law; or to clear the subject from the 
obscurities and uncertainties which still surround it. It may, 
however, be added, that where a judgment is fairly obtained at 
Jaw, upon a contract, and afterwards upon moresolemn consider- 
ation of the subject, the point of law upon which the cause was 
adjudged, is otherwise decided, no relief will be granted in equi- 
ty against the judgment, upon the ground of mistake of the law; 
for that would be to open perpetual sources of litigation.”? [See 
also Hunt v. Rousmaniere, 1 Peter’s 1; Shotwell v. Murray, 
1 Johnson’s Ch. 512; Lyon v. Richmond, 2 Johnson’s Ci. 51; 
Lewis v. Barker, 6 Johnson’s Ch. 168] in which all the cases 
are collated, and the rule laid down with great clearness. So 
also, in this court, in the case already referred to in 1 Stewart, 
this court held, that money paid under ignorance of law could 
not be recovered back. The question in that case was presented 
under most imposing circumstances, and well calculated, if any 
thing could have that effect, to incuce a departure from the rule; 
as many families had been reduced from wealth to indigence, by 
the misapprehension entertained by the whole community, of 
the true construction of the law, authorizing any amount of in- 
terest to be received, which the parties stipulated for in writing. 
We have considered the operation of the rule in courts of equi- 
ty; at law there has been but little doubt, if any, entertained on 
the subject. In Bilbie y. Lunly, 2 East, 469, Lord Ellenbo- 
rough held, that money paid by one, with full knowledge of the 
circumstances, or having the means of knowledge, could not be 
recovered back, because such payment had been made in ignor- 
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ance of the law, and asked the counsel if any case could be found 
to the contrary, to which no answer was given. 

As the money sought to be recovered back in this case, was 
paid on judgments confessed, or regularly obtained with knowl- 
edge of the facts, but ignorant of the law, as afterwards settled 
by this court, in the case of the Trustees of the University v. 
Winston, 5 Stewart & Porter 17, it is fully established by all the 
cases cited, and by the result of the English and American au- 
thorities as collected by Judge Story, that the money could not 
be recovered back, even in a court of equity. It would not be 
necessary to add any thing further, but as the learned counsel 
for the defendants in error, inveighed in strong terms, against 
the Trustees of the University, for retaining the money thus paid, 
it is but shere justice to them, as the agents of the public, to state 
the case correctly. 

The defendant in error became one of the purchasers of a 
portion of the University lands in 1823, on the terms prescribed 
by law. One fourth part paid down, one eighth part in one 
year thereafter, and one eighth part in two years, with interest at 
six per cent, per annum, and the residue of the purchase money, 
in eight years from the sale with like interest; with the privilege, 
at the expiration of the term of credit, and the payment of one 
half the purchase money, to convert the sale into a perpetual lease, 
paying interest for ever on the sum paid. There was also a 
clause, that in the event the money was not functually paid, 
the land should be forfeited, unless the Trustees, within three 
months thereafter, commenced suit; in which event, the forfei- 
ture was suspended, until a return of nulla bona, or non est in- 
ventus. 

After a forfeiture had accrued by the terms of the law, the 
defendant in error, still retaining possession of the land, the 
Trustees commenced suits and obtained the judgments, the pro- 
ceeds of which are now sought to be recovered back. This court 
having in June, 1833, at the instance of one of the purchasers, 
determined, that after a forfeiture had accrued under the law, it 
could not be waived by the consent of either, or both parties,— 
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the legislature, in January, 1834, passed an act, the title of whieh 
is, ‘‘for the relief of the purchasers of the University lands.”’ 

The act appoints commissioners to value the Jands thus for- 
feited, and which were still in the possession of the original pur- 
chasers, and gives them the right of pre-emption in the purchase 
of the land at their valuation; by paying one fourth part of the 
purchase money down, and the residue in one, two, and three 
years; and in assessing the value of the lands, the commissioners 
were required not te take into consideration the value of the 
improvements. ‘The act, in addition thereto, gave to the pur- 
chasers, the benefit of the original contract, so far as to enable 
them to take a perpetual lease if they desired. 

We need not recur to our knowledge of the history of this 
Jaw for the fact, that it was passed at the earnest entreaty of the 
purchasers of the University lands. Every line from the title 
to the last word, shows that the State acted with the utmost lib- 
erality; whilst the commissioners were forbidden to permit the 
improvements made on the land to enhance its value, full scope 
was given for diminishing the price down to the minimum fix- 
ed by law, by the injury done to the land by cultivation for 
more than ten years, and by the destruction of the forest. Yet 
itis this act, passed at the instance of the original purchasers 
and by virtue of which the testator of the defendants in error re- 
purchased the land, that is now relied on as authorizing this re- 
covery, on the ground, that as by the act the Legislature recog- 
nized and affirmed the forfeiture, it wasa species of robbery to 
retain the money paid after such forfeiture had accrued. 

If instead of the case being presented as it now is, of money 
voluntarily paid on judgments, which by lapse of time are 
irreversible, and as to those which were confessed could never 
have been reversed, there was no legal obstacle in the way toa 
recovery, and the question was simply whether in equity and 
good conscience this money could be retained, there could be no 
doubt of the result. The possession of the lands of the Univer- 
sity for eight years after the forfeiture, the deterioration of the 
soil and waste of the timber, for which the trustees could main- 
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tain no action, or at least instituted none and asserted no claim, 
would have justified them in foro conscientiz, in retaining the 








small amount paid after the forfeiture, which was indeed no com- 
pensation for the injury, and was both paid and received in ig- 
norance of the Jaw as afterwards settled. It might be added, that 
this ignorance of the law operated much more to the prejudice 
of the University than of the purchasers of the lands, and that 
the former was always willing to comply with the original con- 
tract, whilst the latter insisted on the forfeiture created by the 
statute. 

It results from what has been stated, that the defendant in er- 
ror cannot maintain this action, and the court erred in not in- 
structing the jury to that effect, on the motion of the counsel for 
the defendants below. 

Let the judgment be reversed and the cause be remanded, for 
further proceedings. 


Bet v. Horton. 


1. The defendant cannot set-off to the ‘plantiff’s action a demand which he is 
not entitled to sue on, in his own name, 


Writ of error to the County Court of Madison county. 


Bell sued Horton as the maker of a note payable to W. H. 


Jones, and endorsed by him to Bell. The defendant pleaded 


payment and a set-off, and gave in evidence a note made by 
Benjamin Cayle, W. H. Jones and W. H. Clifton, payable to 
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Otey & Horton, or order: also two single bills made by W. 
H. Jones, payable to Friley Jones, executor of W. Jones, or 
order: Neither of these instruments were endorsed, but it was in 
evidence that the note payable to Otey & Horton, was, and had 
been the property of, and in the possession of the defendant, be- 
fore the assignment of the note sued on. Evidence was also 
given, tending to show that the bills single, were likewise in his 
possession, when this suit was commenced. The County Court 
instructed the jury that if they believed the note and bills single 
were the property of the defendant, before notice was given to 
him of the assignment of the note sued on, they constituted a 


legal set-off to the action. 
A verdict was found for the defendant, and the plaintiff hav- 


ing excepted to the charge of the County Court, assigns the same 
as error. 


Hopkins, for the plaintiff in error, [argued, that the legal 
title to the demand offered as a set-off, was in the respective 


payees: therefore, the defence ought not to have been allowed, 
not being within the statute. He cited Franch v. Garner, eé¢ al. 
(7 Porter 549.) (Aikin’s Dig. 281.) 


McCuung, contra. 


GOLDTHWAITE, J.—If suit had been instituted by Hor- 
ton, in his own name, to recover from Jones the several de- 
mands offered as a set-off, it would have been necessary to show 
that they had beer endorsed by the respective payees; or that 
having been transferred to Horton, a promise had afterwards 
been made by Jones, to pay him the several amcunts. The 
same requisites seem to be necessary to constitute them a set-off 
under the statute. French v- Garner, (7 Porter 549:) Kennedy 
v. Manship, (Supra) Crawford v. the executors of Simonton 
(7 Porter 110.) 

In the case of Stocking v. Toulmin, (3 S. & P. 35,) it was held 
that a demand against an intermediate endorser of the note sued 
on, was not within the statutes of set-off. 
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These decisions do not permit us to consider the question as 
open; and however just it may seem, that a set-off, like the one 
offered in the present case, should be allowed, it is clear that it 
cannot be done under the statute, without introducing a con- 
struction adverse to the principle decided in Stocking v. Toul- 
min, and would be equivalent to legislation. 

The judgment is reversed and the cause remanded. 








MINGE v. SMITH. 


1, The vendor of several parcels of land executed a bond, conditioned to make title 
to the vendee: in the condition the Jand is described by division and subdivision, 
according to the Government surveys, after which there was the following clause, 
viz: The whole of the within described lands, contain in all twelve hundred and 
sixty-eight and seventy-one hundredths acres”—Held, that these words cannot be 
regarded as descriptive of the land, but that they constitute a covenant as to 
quantity. 

2. Where a sale of lands is made according to the Government surveys, and these 
are taken as the standard of quantity, both the seller and the purchaser must stand 
by their bargain, and neither can be allowed to claim for lossor gain. , 

3. If a contract for the sale of lands is tainted with fraud, as if either party has mis+ 
represented, or made a fraudulent concealment as to quantity, the law will afford 
redress to the party aggrieved. 


THE defendant in error brought an action of debt against the 
plaintiff, in the Circuit Court of Marengo, on a bill single, dated 
thé 4th June, 1835, for the payment of twelve thousand three 
hundred and five dollars, on the first day of January, one thou- 
sand eight hundred and thirty-eight. Five several pleas were 
interposed in the Circuit Court, which need not be particularly 
noticed, as both the questions brought to the view of this Court, 
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arise upon the demurrer to the third plea. In the demurrer, a 
bond of the following tenor, is set out on oyer: 

‘¢ State of Alabama, Marengo County: Know all men by these 
presents, that I, Morgan Smith, of the county of Marengo and 
State of Alabama, am held and firmly bound in the penal sum of 
one hundred thousand dollars, of lawful money of the United 
States, to make and convey to George W. H. Minge, of the 
county of Charles City, and State of Virginia, and to his heirs, 
executors and assigns, a warranty deed in fee simple, to the fol- 
lowing described lands, fo wit: The south-east quarter of sec- 
tion nineteen, township seventeen, range five, containing one 
hundred and sixty acres.” Then followsa description of other 
tracts of land, described according to subdivision, division, &e. 
and the most of them stated to contain a specific number of acres, 
and after describing the several tracts, the obligation proceeds as 
follows: ‘*The whole of the within described lands contain in 
all, twelve hundred and sixty-eight and seventy-one hundredths 
acres. The condition of the above obligation between the par- 
ties is as follows: If the said Morgan Smith will make the deeds, 
as here obligated, the said George W. H. Minge isto pay before 
such deeds are made, three promissory notes; the first one, for 
eighteen thousaad dollars, due and payable on the first day of 
January, eighteen hundred and thirty six, at which time posses- 
sion of the herein described lands is to be given to the said 
George W. H. Minge, allowing the said Morgan Smith the privi- 
Jege of gathering his present growing crop. The said Smith 
binding himself to use every exertion in gathering his present 
crop. And the second note, for twelve thousand three hundred 
and five dollars, due and payable on the first day of January, 
eighteen hundred and thirty-seven: and the thrid note, for 
twelve thousand three hundred and five dollars, due and payable 
on the first day of January, eighteen hundred and thirty-eight, 
of good and lawful money of the United States, payable to the 
said Morgan Smith or order, then the above obligation is to be 
null and void,” &c. signed by ¢ ange Smith,” and dated the 

day of June, 1835. 
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In the plea, it is alleged, that the land the subject of the sale, 
was estimated and agreed by the plaintiff below, to contain 
twelve hundred and sixty-eight, seventy-one hundredths acres; 
whereas, according to a survey and admeasurement thereof, 
it contained but eleven hundred and eighty-nine hundredths 
acres. It is further alleged, that the aggregate value placed up- 
on the land, in the undestanding of the parties, was at the 
rate of thirty-three dollars, sixty-six — cents, per acre. The 
note now sued on, is alleged to be the third note described in 
the obligation, and from it, the defendant below claims a deduc- 
tion to the extent of the difference in value, between the number 
of acres agreed to be sold and conveyed, and the number, the 
tracts were ascertained upon admeasurement, to contain. 

The Circuit Court determined, that the defendant below, could 
not avail himself of the partial failure or want of consideraijon on 
which he relied; and he has prosecuted a writ of error to this 
Court, and presented that question for revision. 


TuornTon, for the plaintiff. 
Murpny, for the defendant. 


COLLIER, C. J.—There is not entire harmony in the de« 
cisions touching the right of the purchaser of lands, to be com- 
pensated for a defect in the quantity of the estate, and in consider- 
ing the question, we derire to be understood as expressing no 
opinion beyond what the facts of the present case require. The 
inquiry to be made is, do these words, viz: ‘¢ The whole of the 
within described lands, contain in all, twelve hundred and sixty- 
eight and seventy-one hundredths acres,” amount to a stipula- 
tion on the part of the defendant in error, that the land, the con 
sideration of the note sued on, contains that precise quantity. 

No particular form of words is necessary to constitute a cove- 
nant: any words will be effectual, which show that the parties to 
a deed, have concurred and assented to the performance or for- 
bearance of a future act, or which show that the vendor has stipu- 
lated as to the quantity or quality of property sold by him: Mar- 
shall v. Craig, (1Bibb’s Rep. 379;) and in Bond y. Jackson, 
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(3 Hayw. Rep. 189,) it was held, that although a deed describe 
lands by metes and bounds, yet if it add that it contain a pre- 
cise number of acres, the words added amount to a stipulation, 
that there is that quantity; and any deficiency shall be compen- 
sated by a deduction from the purchase money. But in Powell 
v. Clark, (5 Mass. Rep. 355) it was ruled that where a deed con- 
veyed land limited by certain monuments, lines and courses, 
with a clause as follows: ‘‘ containing --— acres, and —-— rods 
of ground,” the words expressing the quantity do not amount to 
a covenant, that the land contains that quantity, but are merely 
descriptive of the land. We have not had access to the volume 
in which Bond v. Jackson is reported, and from the brief note 
which we have of the case, it is difficlut to discover wherein the 
essential facts differ from those stated in Powell v. Clark. We 
apprehend, however, the difference will on examinotion be 
found to be this: in the former case, the affirmation as to the 
number of acres is made after the description of the Jand was 
completed, while in the latter, it is a mere continuation of the 
descriptio terrz. Now in the case at bar, each parcel of the 
land is described according to the Governmen, surveys, by the 
half quarter section, &c. and the most of them, by the number of 
dcres it contains; and afterall this, in a sentence entirely distinct 
is the clause which is said amount to a stipulation, that the land 
sold contains éwelve hundred and sixty-eight, seventy-one 
hundredthe acres. 

In the construction of deeds, it is the duty of the court to give 
effect to every sentence and word, if it be practicable. The land, 
we have seen, was very fully described before the introduction 
of the clause we are examining, so that it cannot be held to be 
descriptive. We then, can assign to it no other office, than to 
determine that it is a covenant as to quantity; and being so, the 
plaintiff is entitled to be compensated, if it has been ascertained 
by admeasurement, that there is a deficiency. 

It has been intimated that the ease of Dozier v. Duffee [at the 
last term] is an authority adverse to the opinion we have ex- 
pressed. That case as understood by us, is entirely unlike the 
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present. In that case the vendor executed his bond, conditioned 
to make good and sufficient titles to several tracts of land, as soon 
as the vendee should pay the purchase money. The land was 
described in the condition, according to the government surveys, 
adding immediately after and in the same sentence, with each 
particular parcel ‘* containing”’ a certain number of ‘¢ acres more 
or less.” Here we discover was a purchase according tothe sur- 
veys known to the law, while, what is said in regard to quantity 
is mere matter of description, not intended to be punctiliously 
accurate as indicated by the employment of the terms ‘* more 
or less.”’ 

In Fleet v. Hawkin, 6 Mumf. Rep. 188, it was decided that 
though the purchaser of a tract of land, agree to pay so much 
per acre, yet if he also agree to take it by the patent or survey 
already made, as fixing the number of acres in the tract, he 
thereby takes upon himself the risk as to the quantity, and is not 
entitled to compensation for any deficiency, nor chargeable for 
an excess. To the same effect are Bond v. Quattlebaum, 1 McC. 
Rep. 584; Hoffman v. Johnson, 1 Bland’s Rep. 109; Quesnel 
v. Woodliff, 2 Hen. & Mumf. Rep. 173—4; Pringle v. Samuel, 
1 Litt. Rep. 44. So in Brown v. Parish, 2 Dana’s Rep. 9.—it 
was determined that where a party, for a sum certain, sells a 
tract of land without stating or stipulating for the quantity; 
though it contain twice as much as the vendor suppose, he must 
abide the consequence of his inadvertency, and cannot claim of 
the purchaser, payment for the excess. And thought he authori- 
ties as to the meaning of the words ‘ more or less,’’ when used 
in a bond for title, or ina deed of conveyance, in reference to 
quantity, are somewhat contradictory, yet they have some times 
been holden to mean that the parties are to run the risk as to gain 
or loss, according as there may be an excess, or a deficiency in 
the estimated quantity. (Yonng v. Craig, 2 Bibb’s Rep. 270; 
McCown v. Delany, 3 Bibb’s Rep. 46.) 

The authorities cited, clearly show the correctness of the deci- 
sion in Dozier v. Duffee, and the want of analogy between that 
case and the present. The fact that our lands in this country, 
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are surveyed and sold in virtue of the laws of Congress, requires 
that where sales are made according to the government survey’s, 
and these are taken as the standard of quantity, both the seller 
and the purchaser should be required to stand by their bargain, 
without allowing a claim by either party for lossor gain. Where 
however, the contract contains terms indicating an intention to 
stipulate for quantity, the law will give effect to it, and hold the 
parties liable to each other, according to their respective agree- 
ments. So if the contract is tainted with fraud, as if either has 
misrepresented, or made a fraudulent concealment as to quantity, 
the law will afford redress to the party aggrieved, [See Pringle 
v. Witten, 1 Bay’s Rep. 256; Gray v. Handkinson, Ibid. 276; 
Glover v. Smith, 1 Def. Rep. 433, Cannon v. Mitchell, 2 Def. 
Rep. 320; Tunno v. Flood, 1 McC. Rep. 122; Carter v. Camp- 
bell, Gilmer’s Rep. 159; Furman v. Elmore, 2 Nott & McC. 
Rep. 189; Peay v. Briggs, Ibid. 184; Smith v. Ware, 13 Johns. 
Rep. 257.] and the American edition of Sugden on vendors 
with the cases cited in the notes page 230, e¢ post. where the 


law in relation to the questions considered, may be found. 

Without attempting to add anything farther; our conclusion is, 
that the judgment of the circuit court must be reversed and the 
case remanded. 
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Mims v. Parxer & CorrMAn. 


1. To authorize a judgment against a garnishee on his answer, he must admit an 
indebtedness in money, to the defendant in attachment. 

2. The answer of a garnishee, admitting an indebtedness to: the defendant in 
attachment, to be discharged in his notes due other persons, to be afterward 
procured, will not authorize a judgment against the garnishee. 


Error to the County Court of Sumter. 


THE ‘plaintiff in error was summoned as garnishee, at the 
instance of the defendants, to answer whether he was not in- 
debted to one Samuel Redus, against whom the testators of 
the defendants in error had obtained judgment. 

The plaintiff appeared, and answered in substance, that he and 
Reedes had been in partnership in a tan yard; that Redus be- 
ing embarrassed by debts, proposed to sell his interest to him, 
and offered to take fifteen hundred dollars in his own notes, or 
claims cue by him to other persons, which Redus represented 
could be obtained on time, at twenty-five per cent. discount. 
That he endeavored to obtain the notes, and applied to the de- 
fendants in error, to sell the one they had on Redus, which they 
refused, and issued the garnishment. That after this he pro- 
cured four hundred dollars of the debts of Redus, with which, 
together with a debt Redus owed him, and a negro estimated 
at eight hundred dollars, he purchased the interest of Redus in 
the tan yard; and states that he was not indebted to him at the 
service of the garnishment, and was not, when he put in his an- 
swer; but that at that time, Redus owed him from thirty to fifty 
dollars, 

On this answer the court rendered judgment against the gar- 
nishee, for the amount of the debt, to reverse which he prosecutes 
this writ of error. 


VanpeGrarr, for plaintiff ia error. 
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ORMOND, J.—No judgment can be rendered against a gar- 
nishee on his answer, ‘unless he confesses an indebtedness in 
money, to the defendant in the attachment. If the answer be 
evasive, and drawn with a view to evade the question, it may be 
treated as a nullity, and judgment nisi be entered. Scales v. 
Swan, 9th Porter, 163. 

Here, there is no evasion; the answer on the contrary, is un- 
necessarily full; but it states no fact which would authorize a 
judgment against him. In the case of Smith against Chapman 
& Brother, 7th Porter 365, the garnisshee, by his answer, ad- 
mitted that he was indebted to the defendant in attachment in 
a certain sum, to be paid in sfore accounts; which this court held 
would not warrant a judgment against the garnishee. So in this 
case, the answer admits a contract with the defendant in attach- 
ment, to purchase his interest in a tan yard, and that he was to 
pay in the notes of Redus, the defendant in attachment, which 
he was to procure, and expected to get at twenty-five per cent. 
discount, and ontime. This is evidently not a money contract, 
and to treat it as such, and render a judgment against the garni- 
shee, would be doing him great injustice; it would be enlarging 
his contract with' Redus, both as to the mode and time of pay- 
ment. 

No judgment can be rendered against the garnishee in this 
case, so long as the answer is admitted to be true, which is done 
by the motion for ajudgment. If the facts stated in the an- 
swer were not admitted to be true, they should have been con- 
tested on an issue. 

Let the judgment be reversed, and the cause remanded, to 
enable the defendants in error, if they think proper to contest 
the answer. 
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Coruran v. Moore. 


1. In an action founded on a contract of bailment, a demand by the bailor of the 
goods and a refusal to deliver them by the bailee, is not the only mode by which 
the breach of the contract can be shown. 

2. The instructions of a court tothe jury should be direct and certain; if they 
are argumentative and evasive, the judgment will be reversed, if they are of a 
character to mislead the jury. 


Writ of error to the circuit court of Cherokee county. * 


DECLARATION in assumpsit. Counts on acontract of bail- 
ment, and a count on a quantum meruit for the sale of goods. 
Pleas: non&sumpsit, payment, and set-off. 

The two first counts show a contract betwen the parties, that 
the defendant should receive certain goods on storage, and safely 
and securely keep them for the plaintiff. The breach laid in 
both counts is substantially the same, and is that the goods were 
not safely and securely kept, but were lost, and not re-delivered 
to the plaintiff on request. 

At the trial the defendant requested the court to instruct the 
jury that unless the plaintiff had proved a demand or request, for 
the goods specified in the two first counts, he was not entitled to 
recover their value; this way refused and the jury instructed, if the 
law was as assumed to be by the defendant, the demand had been 
proved if they believed the testimony of one of the witnesses. 
This charge, and the omission to give the one requested, were 
excepted to, and are the only matters covered by the assign- 
ments of error. The bill of exceptions is entirely silent as to 
what facts were in evidence before the jury. 


Pecx for the plaintiff in error, made the following points: 
1, The possession of the bailee being a lawful, and not a tortious 
possession, a demand was necessary before the action lay. 
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2. The charge given did not respond to the request of the de~ 
fendant and is erroneous in assuming that which should have been 


left to the jury. 
J. Cocuran, contra. 


GOLDTHWAIT, J.—1. A request to re deliver the bailed 
goods is certainiy not essential to enable a plaintiff to maintain 
his action, in every case where the suit is on the contract of bail- 
ment; asin the event either of a tortious conversion or destruction 
of the goods; or even a loss through the negligence of the bailee. 
In these and many similar cases, evidence of the facts would dis- 
pense, with the necessity of a request to deliver, for the contract 
is shown to be broken by such proof. It is possible, that in this 
case a repuest might have been ncessary, but, as the bill of ex- 
ceptions is silent with respect to the evidence before the jury, we 
cannot say that it was. It was incumbent on the defendant to 
show the charge to have been the appropriate one under the cir- 
cumstancts attending the case. Keith v. Patton (2 Stew. 38) 
Pedon v. Moore (1 S. & P. 71,) Hunt v. Toulman (ib, 178,} 
Johnson v. Bellew (2 S. & P. 178,) Rives v. McLorky (5S. & 
P. 330. 

2. Weare not prepared to determine that it is erroneous for a 
court to inform the jury, that if a witness is believed, a particular 
matter is proved, provided it is shown that the evidence clearly 
establishes the point; but in this case the court went much fur- 
ther, and leftthe question raised before it,-in such a condition that 
the jury might have been misled by the instauctions given. We 
cannot know what was the effect produced by this charge, nor 
could the jury be in any manner aided by it in arriving at a prop- 
er conclusion, They may have considered the point as to the 
demand, wholly unnecessary to be examined; or they may have 
understood the court as assenting to the law of the case as stated 
by the defendant, and cousidered the demand as established by 
the testimony of the witness referred to; or some of the jurors 
may have disbelieved the witness, and yet have considered his 
evidece of no importance under the charge of the court; while 
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others may have founded their verdict solely on his testimony: 
It is useless, however, to speculate on the consequences of this 
charge; it is sufficient to pronounce that it is not warranted by 
law. Instructions to a jury should be direct and certain; when 
they are argumentative and evasive, the judgment will be revers- 
ed, if they are of acharacter calculated to mislead the jury. 
The instructions given are liable to this objection, and the 
judgment is therefore reversed and the case remanded. 





Save ef al. vy. Toe Brancn Banx at Decarour. 


1, If any person who borrowed money of the State Bank, or either of its branches, 
under the provisions of the act “to extend the time of indebtedness of the 
Bank of the State of Alabama, and its branches, and legalizing the suspension 
of specie payment of the same, and for other purposes,” fails to pay any instal. 
ment as it falls due, so much of the sum borrowed as remains unpaid becomes 
due instanter, and the President of the proper bank should proceed to collect 
the same. 

2. Ina summary proceeding by the bank against one of its debtors, it is not neces- 
sary to allege in the notice that the debt was due and unpaid; if the evidence of 
indebtedness set out in hec verba in the notice, shews the debt to be past due, it 
is sufficient.’ 

3. The certificate of the President of the Bank, as to the property in the evidence 
of debt sued on, must identify it with reasonable certainty, and by some other 
description than its amount. 

4. Quere. Whether an accommodation note, payable to the President, &c. of a 
bank, and discounted by them, can be protested for non-payment, so as to au- 
thorize a charge against the maker and his sureties for notarial fees. At any 


rate, a protest is unnecessary. 
54 
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THIS was a summary proceeding, by notice, in the County 
Court of Morgan, to recover the amount of a promissory note, 
made by the plaintiffs in error, on the 30th of September, 1837, 
for the payment of two thousand dollars, to the defendant in 
error, in three equal annual instalments, being for money lent by 
the defendant, under the provisions of the twenty-first section of 
an act passed by the Legislature in June, 1837, entitled ‘‘ an act 
to extend the time of indebtedness of the Bank of the State of Ala- 
bama and its branches, and legalizing the suspension of specie pay- 
ment of the same, and for other purposes.”” A judgment was 
recovered in favor of the defendant, for the sum of two thou- 
sand dollars, and the further sum of fifty-eight and seventy- 
two hundredths dollars damages by way of interest; also two 
dollars cost of protest, besides the cost of this motion. 

The notice sent up in the transcript, is dated the 31st of 
October, 1838, returnable at the term of the County Court, 
next thereafter, viz: on the third Monday in February 1839. In 
the record there is no certificate of the President of the Branch 
Bank of Decatur, but it is recited in the judgment thus: ‘ and 
said attorney producing the certificate of James T. Sykes, Pre- 
sident of said Branch Bank, setting forth that said defendants 
upon whom the notice in this case has been served, are justly 
indebted to said Branch Bank in the sum of two thousand dollars, 
which is now due and remains unpaid; and that said debt is really 
and bona fide the property of said Bank, moved the court for 
judgment, &e. 

There is no express allegation in the notice that the note sought 
to be recovered was due and unpaid, but it is set forth literally 
both in the notice and judgment. 

To revise the judgment of the County Court, the defendants 
below have sued outa writ of error to this court, and now assign 
for error: 

1. There is no averment that the debt described in the notice 
was due at the time of issuing the same, or that the same had 
not been paid. 

2. There is no evidence that the debt described in the notice 
was really and Jona fide the property of the Branch Bank. 
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3. The judgment is for an amouut larger than seems to be 
due on the note. 


McCuune for the plaintiff. 
No counsel appeared for defendant. 


COLLIER, C. J.—The twenty-first section of the act re- 
cited in the note, expressly authorizes the State Bank and its 
Branches, to lend moncy on the terms stated, viz: on notes with 
at least two sureties, payable in one, two, and three years, with 
interest at seven per cent. per annum. And the twenty- 
sixth section of the same statute enacts, ‘*if any person who 
shall borrow any sum or sums under this act, shall fail to 
make payment of any instalment thereon, when it shall become 
due, the whole of the sum or sums so borrowed, or the entire 
balance remaining unpaid, shall become due, and the President 
of the proper Bank, shall at once proceed to collect the same.” 

It is true that the notice does not allege that the note was due 
and unpaid at the time of the issuance of the same, but it sets out 
the note in hxc verba, from which it will appear that the first 
instalment was then past due. No allegation for non-payment 
was necessary; the law under which summary proceedings of 
this character are had, does not contemplate it; if the debt has 
been paid, it is incumbent on the defendant to show it. The 
first instalment, then, being due and unpaid, the defendant in er- 
ror was entitled to recover the entire sum borrowed. 

2. The only evidence furnished by the record that the certi- 
ficate of the President of the Branch Bank was produced at the 
trial, is the recital in the judgment. There we are informed 
that the President certified that the plaintiffs in error, were in- 
debted to the bank in two thousand dollars, and that the debt was 
really and bona fide the property of the bank; but how the debt 
was created, whether by bill, note, or otherwise, is not stated. 
In Roberts ef al. v. The State Bank, 9 Porter’s Rep. 318, this 
court held that the certificate must identify, with reasonable cer- 
tainty, the debt sought to be recovered; that a mere reference to 
it, by its amount, and which would quite as well apply to any 





“428 ALABAMA. 





Sale et al. v. The Branch Bank at Decatur. 





other debt of the same amount, was too loose and indeterminate, 
to give to the court jurisdiction of the case in a summary pro- 
ceeding. The certificate in the case at bar, is obnoxious to the 
objections stated, and consequently will not sustain the judgment 
of the County Court. 

3. In respect to the last objection to the judgment, if it was 
rendered for too large a sum, it could not for that cause te re- 
versed, but would be amendable under our statutes, authorizing 
amendments, asa clerical mistake at the costs of the plaintiffs 
in error. This assignment does not present the question, whether 
a paper, such as that on which this proceeding is founded, is pro- 
testable, so as to charge the principal with the fees of protest. 
However the law may be on the point, we do not hesitate to 
say, that the protest is wholly unnecessary, and the notarial fee 
a burthen imposed upon the debtor, without a corresponding 
benefit to the Bank. 

For the error arising from the insufficient certificate, the judg- 
ment is reversed, and the case remanded. 
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Mawnnina & Apams v. Norwoop. 


1. On the plea of non est factum, proof that the signature of the obligor was gen. 
uine, raises the presumption that he executed the bond by sealing and delivering 
it. 

. Proof that N. signed a piece of blank paper, and handed it to P., to be filled up 
for asum of money, does not authorize the implication of an authority to P., to 
seal and deliver it as the bond of N. 

. A plea alleging, “ that the said supposed writing obligatory, if it was signed by 
him, was signed in blank, and for a totally different object, and for asum of mo. 
ney, if any at all was to be secured thereby, fora less amount, and to different 
purposes than the plaintiffs alleged,” bad, because it is uncertain and argumen- 
tative. 


Error to the County Court of Jackson County. 


DEBT on writing obligatory for eight hundred dollars, by the 
plaintiffs in error, against the defendant in error. 

The defendant Patillo, failing to appear and plead, a judgment 
by default, was rendered against him. Norwood appeared, and 
pleaded to the declaration: 

First—After craving oyer of the bond sued on, which was 
set forth, ‘* that the said supposed writing obligatory, is not his 
deed, for the purpose therein specified, and of this he puts him- 
self upon the country”’—appended to the plea, is an affidavit of its 
truth: 

Second—After craving oyer, “the said Henry Norwood says, 
that the said supposed writing obligatory, if ever signed by him, 
was signed in blank, and for a totally different object, and for a 
sum of money, if any at all was to be secured thereby, for a less 
amount, and a different purpose, than the plaintiffs have alleged, 
and of this he puts himself upon the country,”? &c.—annexed to 
the plea is the following affidavit: 

ALABAMA, Jackson Country— 
‘¢ Personally appeared before me, Moses James Clerk, of the 
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county court of Jackson county, in open court, Henry Norwood, 
who, after being duly sworn. says, that the instrument sued on 
in this case, if executed by him at all, was executed in blank, and 
was not to be filled up for a greater sum, than about four hundred 
dollars, to be given for goods, in Nashville, Tennessee; and by 
him handed to his co-obligor to be filled up by him, for that 
sum and for that purpose alone; otherwise, the same was to be 
considered as a nullity, and to be returned to him; which event 
did not happen, and wherefore it is not his deed.” 

The plaintiffs took issue on the first plea, and demurred to 
the second; which demurrer was overruled by the court—and 
the issue being found for the defendant, Norwood, judgment was 
rendered in his favor. 

During the trial a bill of exceptions was taken, from which it 
appears, that the plaintiffs having proved the signature of Nor- 
wood to be genuine, except the seal, which was proved not to be 
in his hand writing, nor any proof, that he authorized any one 
to make or affix the scroll to his name; and the defendant Nor- 
wood having proved, that if he executed the bond sued on, it 
was done by signing a blank piece of paper, for the purpose of 
being filled up in Nashvifle, Tennessee, in favor of Douglass, 
Wood & Co. for the sum of four hundred dollars, payable twelve 
months after date, and for no other purpose; and if the same was 
not used there it was to be returned, and become void; the 
plaintiffs, by attorney, moved the court to instruct the jury: 

First—That if they believed from the evidence, that the said 
H. Norwood, signed his name on a blank piece of paper, which 
was afterwards filled up with the words and figures of the bond 
sued on, and came to the plaintiffs’ hands without notice, he is 
liable in this action. 

Second—That no agreement between the two defendants un- 
known to the plaintiffs, ean affect them in this suit. 

Third—That the proof of the signature and hand writing of 
the said defendant Norwood, is sufficient prima facie evidence, to 
prove the bond sued on, to be the bond of the said Norwood. 
These charges the court refused to give, and the plaintiff except- 
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ed thereto; and now assigns the refusal of the court to charge us 
moved for, and the overruling the demurrer, as error. 


Hopkins, for the plaintiff in error. 


ORMOND, J.—The second plea in this case is clearly bad. 
It is not direct and positive, but is entirely argumentative. It 
is also void for uncertainty. It neither admits or denies, that 
the defendant executed the deed, but states hypothetically, that 
if executed at all, it was for a purpose entirely different from 
the one stated in the declaration. No fact is alleged upon which 
issue can be taken, and therefore it is not capable of trial, The 
demurrer to the plea, for the reasons stated, should have been 
sustained. 

It is well settiec, that where one signs his name to a blank 
piece of paper, with intent that it shall be filled up as a note, 
or endorsement, he will be responsible to any one becoming the 
owner of the paper in good faith, and for a valubale consideration; 
although the person entrusted with the blank should fill it up for 
a larger sum, or use it for a different purpose than the one agreed 
on. See Roberts v. Adams 8th Porter 301, and Herbert v. Huie, 
at the last term, and cases there cited. 

But can this doctrine be applied to a bond? In the cases just 
cited there was an authority implied to fill up the blank; but 
does the mere signing a piece of paper, with the intent that it 
shall be filled up with a promise to pay a sum of money, imply 
an authority to seal and deliver it? Unless this implication can 
be made, there can be no recovery in sucha case, It is true, 
that by our statute law, most of the distinctions between parol 
and sealed instruments at the common law, have been abrogated; 
and it would seem that the distinction we are taking is really 
without any difference; as there is in truth, no more solemnity 
at this day, in the execution of a bond by merely affixing a scroll 
to the name, than there is in the making of a promissory note; 
but so long as the distinction is suffered to remain by the Le- 
gislature, it must be recognized by this court. 

The first and second charges therefore, moved for by the 
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plaintiffs in error, as they assume, that a signature to a blank piece 
of paper entrusted to another to be filled up for a sum of money, 
will authorize the person so receiving it, to fill it up as a writing 
obligatory, and seal and deliver it, and that any one receiving it 
without notice, may recover on it, were correctly refused by 
the court. It is however, worthy of remark, that as the paper 
was in blank, and afterwards sealed and filled up to the plain- 
tiffs in error, it is not easy to conceive how they could be ignor- 
ant of the facts. 

The third charge, that the proof of the signature of Norwood 
to the bond, would be prima facie evidence that he executed it, 
should have been given by the court. By the silent operation 
of time, and by the diffusion of learning, the signing has be- 
come the most important part of the execution of a bond, espe- 
cially since all notion of solemnity in its execution, has been 
exploded by the substitution of a flourish of the pen, for the 
ancient common law impression on wax. Such being the case, 
proof of the genuineness of the signature, raises the presumption 
of the due execution of the deed. But this presumption, like 
all others, yields to the force of proof to the contrary. 

The court therefore, should have given the charge, and to 
prevent the jury from being misled, it would have been highly 
proper to add, that nevertheless ifit was in proof, that Norwood 
did not seal and deliver the bond, or authorize it to be done, 
the presumption would be destroyed. 

Let the judgment be reversed and the cause remanded. 
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1. A plea in abatement, that no copy of the writ was served on the defendant, is 
bad on demurrer. 

2. The only manner in which advantage can be claimed of such an irregularity, 
is by motion to the Court.to which the writ is returnable, which is authorized to 
make such order as will prevent inquiry and advance the justice of the cause. 


Writ of error to the Circuit Court of Tuscaloosa county. 


ACTION of debt. Plea in abatement of the action, because 
a copy of the writ was not served on the defendant as required 
by law, in this, that the paper purporting to be such copy, re- 
quired the defendant to appear on the first Monday in February, 
1859. Demurrer and judgment thereon, in favor of the defen- 
dant. The plaintiff then replied to the plea, and an issue being 
formed, to the country, was found in favor of the defendant, who 
had judgment. 

The judgment on the demurrer is assigned as error. 


Peck, for the plaintiff in error, cited Aikin’s Dig. 278, § 111, 
and insisted that a mistake in the copy of the writ, was a mere 
irregularity, of which no advantage could be claimed by plea. 
If available in any way, the return of the sheriff should have 
been amended, or an application made to the court, to set it 
aside. 

W. Cocuran, contra. The right to receive a copy was se- 
cured by statute, and the question raised could only be so by 
plea. Aik. Dig 278, § 112: Story’s Pleadings, by Oliver 118, 
119: Johnson y. Perry [4 S. & P. 45:] Howell vy. Hallett [Mi- 
nor 102 ] 


GOLDTHWAITE, J.—1. The officer serving the writ, is di- 


rected by the statute to leave a copy with the defendant at the 
55 
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time of service, (Aik. Dig. 278, § 112;) but this provision was not 
intended to confer a right of the defendant to avoid the process, 
if the copy was not served. It was, in our opinion, to relieve 
the plaintiff from the necessity of serving a copy of the declara- 
tion. We are not aware that it has ever been held, either in 
England or iv these States, where this practice yet obtains, that 
a mistake in the declaration would render the service of the 
writ nugatory. If injustice has been done, or an attempt is 
made to use the process to the injury of a suitor, it is clearly 
within the power, as it might be the duty, of a court, to interfere 
and set aside irregular process. 

The plea in this case, however, assumes that the law gives to 
the defendant a right to the service of a copy of the writ, without 
which, the service is nugatory and voidable. If this is so, an 
exact copy can be required, for it is impossible to define any 
limits to the right, which are not prescribed by the statute: but 
if the old practice of serving a copy of the declaration was alone 
intended to be abrogated by this enactment, and a more-con- 
venient practice substituted, then it is very clear, that no right 
was conferred on the defendant, but the praetice substituted must 
be governed by rules, similar to those which obtained previous 
to its alteration, 

2. Weare of opinion, that no irregularity in the copy of a 
writ, can be pleaded in abatement, and that tne only mode by 
which advantage can be claimed, is by a motion to set asile the 
service for irregularity, which can be granted in the exercise of 
a sound discretion, if it is necessary to prevent an injury to the 
defendant, or to advance the justice of the cause. 

The Circuit Court having erred in sustaining the plea in abate- 
ment, its judgment is reversed, and the cause remanded, with 
instructions to sustain the demurrer. 
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Wuirte e/ al. v. Tue Branca Bank at DeEcATour. 


2. Where a notice that a motion will be made against a debtor of the bank for 
judgment, and a certificate as to the proprietorship of the debt sought to be re- 
covered, is found in the transcript of the record sent up; and the judgment re. 
cites that the plaintiff ‘* produced the notice and certificate of the President of 
the Bank indorsed thereon ;” it will be intended that the notice and certifi. 
cate found in the transcript were acted on in the court below, and consequently 
they may be regarded as a part of the record. 


Writ of error to the County Court of Morgan. 


THE record in this case is in all respects similar to that in 
Sale et al.v. The Branch Bank at Decatur, ante, with the 
exception that the certificate of the president of the bank is here 
set out 72 exlenso, and is as follows: ** The State of Alabama, 
Morgan county. I, James T. Sykes, president of the Branch of 
the Bank of the State of Alabama, at Decatur, do hereby certi- 
fy that S. B. White, Chilian White and Joseph Hardgrove, are 
justly indebted to said Branch Bank in the sum of one thousand 
dollars, and interest on that sum from the 13th day of Septem- 
ber, 1838, being the amount due and owing on the annexed 
promissory note of which S. B. White is principal and Chilian 
White and Joseph Harwood are securities, which note is due and 
yet remains unpaid. And further, I certify, that said note is 
really and bona fide the property of said Branch of the Bank of 
the State of Alabama, at Decatur. In testimony,” &c. 


McCuivne for the plaintiff. 
No counsel appeared for the defendant. 


COLLIER, C. J.—In Curry v. The Bank of Mobile, (8 
Porter’s Rep. 372,) we determined that where the judgment 
recited that the plaintiff ‘* produced the notice and certificate of 
the president of the bank indorsed thereon,”’ it must be inten- 
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ded that the notice and certificate found in the transcript, were 
those produced in the court below, and further the recital, and 
judgment were evidence that they had been there acted on and 
could be here looked to as part of the record. The recital con- 
tained in the judgment in the present case is quite as full and di- 
rect as in that cited. 

In Lyon v. The State Bank, (1 Stewt. Rep. 442,) a certificate, 
not more special in its terms than that found in the transcript, 
was held to be sufficient. That case, at least as to this particular 
point, has been repeatedly re-affirmed, and we are still satisfied 
with it. 

The other objections to the judgment of the County Court are 
decided by the judgment in Sale ef al. v. The Branch Bank at 
Decatur; the errors assigned in both cases being counterparts 
each of the other. The consequence is, that the judgment 
must be affirmed. 





Bearp v. Wuirte, ApMINISTRATOR, de bonis non. 


1. Parol testimony, inadmissible to establish a term or condition of a written con- 
tract, as to which, the written contract is silent. 


Error to the Circuit Court of Tuscaloosa county. 


ASSUMPSIT on a promissory note. . Plea, non assumpsit; 
verdict and judgment for plaintiff below. 

From a bill of exceptions, taken in the cause, it appears that 
one Palmer made a parol contract with the plaintiff in error, for 
the sale of a tract of land, and put him in- possession. After his 
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death, the contract not having been reduced to writing, the plain- 
tiff in error executed two notes for the purchase money of the 
land, to one Job Going, administrator of Palmer; one for six 
hundred dollars, payable in a short time; and the other, which 
is the one sued on, for nine hundred dollars, payable some three 
years afterwards, and at the same time, received from Going, 
who held the legal title, a bond, with condition to make the 
plaintiff in error a title, on the payment of the purchase money. 
The condition of the bond is as follows: 

‘The condition of the above obligation is such, that whereas, 
one Benjamin Palmer, (now deceased, ) of whom the above bound 
Job Going, has been duly appointed administrator, did in his 
lite time, bargain and sell to the said John Beard, certain real 
estate, situate, lying and being, in the county of Tuscaloosa, and 
did in his life time, put the said John Beard, in possession of the 
same, and which said real estate, had been previously purchased 
of the above bound Job Going, by the said Palmer, to wit: [here 
follows the description of the land]: and whereas, in pursuance 
of said contract, so made and entered into, between the said Pal- 
mer and the said Beard, the said Beard hath this day executed 
his notes to the said Job Going, as administrator, for the pur- 
chase money, amounting to fifteen hundred dollars, to wit: one 
note of the date hereof, for six hundred dollars, due first March 
next; and one for the sum of nine hundred dollars, due the first 
March, 1834. Now, if the said Job Going, shall wall and truly 
make and execute, a good title in fee simple to the said John 
Beard, for the said tract of land, on the payment of the purchase 
money, then,”’ &c. 

The plaintiff ix error, defendant below, offered to prove that 
the parol contract, entered into between him and Palmer, was, 
that he was to give fifteen hundred dollars for the land, on which 


was a water saw and grist mili, to be paid at the periods stated 
in the bond executed to him by Going; and that it was agreed 
between him and Palmer, that if any repairs were necessary to 
the mills or dam, within three years, they were to be made by 
him, (Beard,) aad allowed out of the last payment. And also, 
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offered to prove, that after the making of the contract, and with- 
in three years, he had expended, in making repairs, six hundred 
and eighty dollars. 

To the introduction of this testimony. the plaintiff below ob- 
jected, and the objection was sustained by the court. 

To this opinion of the court, the defendant below excepied, 
and now assigns the saime as error. 





Peck, for the plaintiff in error, insisted that the parol testimo- 
ny did not alter, add to, or diminish the written contract; but 
merely superadded a condition, as to which the written contract 
was silent: or if that view was inadmissible, that it was merely 
a mode of discharging the contract; and therefore, not within 
the rule: and cited Norris Peake 191: Burchfield’s administra- 
tors v. Castleman, Addis. Rep. 181: 2 Dallas Rep. 173: 1 Yeates 
135: 5 Sergeant & Rawle 365: 3 Binney 315: 2 Conn. Rep. 
302: 2 Call 421: 3 Call $29: 4 Hen. & Munn, 101: 1 Call 280: 
2 Munford 40: 8 Wendell 641: 9 Wendell 227: 6 Mass. 434: 
1 Mason 11: S Dunford & East 379. 

W. Cocuran, contra, cited the decision of this case at a pre- 
vious term of this Court, 5 Porter 94: Caldwell v. May, 1 Stew. 
425: and McCoy v. Moss & Newberry, 5 Porter Ss. 





| 

| ORMOND, J.—No principle of law, is more frequently the 

subject of consideration in this Court, than the rule of evidence 
which governs this case, that parol testimony cannot be heard, 
to add to or diminish a written contract. Exceptions have been 

' engrafted on the rule, which are as well settled as the rule itself; 

as, for example, that a latent ambiguity, may be explained by 

parol proof. it is not contended that this case falls within 

: any of the established exceptions to the rule; but that the parol 
testimony offered, should have been received, because it merely 
superadded a condition, as to which the written contract was si- 
lent. Or if that view is inadmissible, that the evidence merely 
showed an agreement in discharge of the written contract, and 
therefore, entirely consistent with it. 

The rule is one of the utmost importance in the administration 
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of justice, and should be preserved inviolate; as it is difficult to 
foretell the amount of mischief which would ensue, if it were 
abrogated or frittered away, by nice and insensible distinctions. 

The proposition that parol proof may be received to prove a 
stipulation or condition, as to which the written contract is silent, 
is inadmissible; it would in effect completely overturn the rule 
itself, and was so held by this court, in the case of McCoy v. 
Moss & Newberry 5th Porter, 88. When the parties reduce 
their contract to writing, the stipulations contained in it, cannot 
be varied either by adding to or diminishing them. If, how- 
ever, no such attempt is made, but as is frequently the case upon 
the sale of property, a note is given for the price of the thing 
sold by one party, and the stipulations as to the consideration 
and subject mailer of the contract, are not evidenced by wri- 
ting, but rest in parol, there can be no objection, if the ends of 
justice require that they should be known, that such facts should 
be established by parol. Thus, in the case of Murchie y. 
Cooke & McNab, 9th Porter, where Murchie had executed his 
note for asum of money, and there was a parol agreement, that it 
should be paid in a particular mode, we held the parol proof 
admissible. The court say, ‘* proof that the note was to be 
paid in whole or in part, in a particular mode, is entirely con- 
sistent with the terms of the written contract; and this, in our 
Opinion, is the only effect that can be ascribed to the rejected 
testimony. It admits the making of the note, and that the 
amount is correct, but that it was to be discharged pro tanto, 
by the debt due the plaintiff in error, from McMahan, Murchie 
& Co.” 

So, in the case of W. & J. Simonton vy. Ninian Steele at the 
last term, a case analagous to the one last cited, the court say, 
‘“‘the contract is not evidenced by the note; that only ascer- 
tains when the money is to be paid, but leaves us entirely 
ignorant of the consideration for which it was given, or any of 
the éerms by which the contract was to be governed.” 

These cases are supposed by the learned counsel for the plain- 
tiff inerror, to be in principle like the present; but it is only 
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necessary to advert to the facts of this case, to see that they are 
entirely dissimilar. In this, there is not only the note for the 
payment of the price of the land, but there is also a written 
contract, stating the consideration and other terms of the con- 
tract with great particularity. We must conclude that this evi- 
dences the intention of the parties, and contains the entire con- 
tract. The price to be given is certainly as essential as any other 
term of a contract; and yet the effect of the parol evidence 
would be to reduce the price nearly one half, and might extin- 
guish it altogether. It would be passing strange, if, when the 
mind of the contracting parties is reduced to writing, for the 
security of both, so vitally important a portion of the contract 
as this should be omitted. 

It is not easy to conceive a case in which the wisdom of the 
rule is more apparent than inthis. The parol contract is said to 
have been made in June, 1830; the written agreement which 
recites, and professes to carry into effect the previous parol con- 
tract, is entered into in February 1831, by Going, the adminis- 
trator of Palmer, and the plaintiff in error; and now, after the 
lapse of ten years, and after the death of both Going and Palm- 
er, it is proposed to alter, by parol proof, the terms of the 
wrillen contract, in a most important particular. 

It is impossibie to consider the testimony offered, as merely 
establishing a mode of discharging the contract, so as to bring it 
within the influence of the case of Murchie v. Cook & McNab, 
previously cited. Its obvious and necessary tendency is not to 
admit that the price of the land is due, and point out a mode of 
payment, but to diminish the price, by showing, that upon the 
happening of a certain event, it was not to be paid at all, or only 
in part. The consequenee of permitting this to be done, would 
in our opinion be of the most alarming character, and deprive 
all written contracts, of the faith now reposed in them. The 
principles of those decisions of this court, in which such proof 
has been permitted, is that the material stipulations of the con- 
tract, never were in fact intended to be reduced to writing, but 
were permitted by the parties to remain in parol, and by necessary 
consequence, could be established in no other mode. In the 
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cases of Dozier v. Duffee; and Paysant v. Ware & Barringer, at 
at the last term we held, that parol proof was inadmissible at 
law, to show a mistake in the written contract. 

The authority referred to from Norris Peake 191, ¢¢ that parol 
evidence might be given of collateral matters about which the 
written contract was silent, as that the landlord agreed to make 
repairs in a covenant of lease, rests on the dictum of Lord Hard- 
wicke, which though followed in one or two subsequent cases, 
has been since expressly denied to be law, as will be seen by the 
cases referred to by Mr. Sugden, in his treatise on vendors; and 
this both at law and in equity. Such was the decision of this 
court, in the case of McCoy v. Moss & Newberry, 5th Porter, 
88; previously cited. 

The court below did not err in refusing to permit the parol 
testimony to go to the jury, and its judgment is therefore af- 
firmed. 


Note.—This case was decided at the January Term, 1840, but was omitted 
through mistake; to be inserted in its proper place. 
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Tue Srare v. ALLEN. 


1. Oral evidenee is not admissible to contradict a record, nor to inrpngn the certifi- 
cate of those officers to whom the trust is confided by the act of 9th January, 
1836, of selecting grand jurors. 

2. The proper judgment when a plea in abatement to an indictment for a misde- 
meanor, is overruled on demurrer, is that the defendant answer over to the in- 
dictment. 

3. When an issue of faet is found in favor of the State, on a plea in abatement, 
and no judgment of respondeas ouster has been awarded in the same ‘case or 
demurrer ts other pleas, it is proper for the jury to determine the fine or other 
punishment in those cases where the discretion is coniided to them by law; in 
all other cases, the court renders final judgment on the return of the verdict. 

4. But if judgment of respondeas ouster has been awarded or demurrers sustained 
to pleas in abatement, without any judgment to answer over, and issues of fact 
on other pleas in abatement are determined in favor of the State, the defendant, 
notwithstanding such finding, has a right to plead in bar of the indictment. 


A reference of questions as novel and difficult from the Circuit 
Court of Walker County. 


INDICTMENT for playing at cards in a public place. Sev- 
eral pleas in abatement were pleaded by the defendant, of which 
two only are necessary to be examined, the others not being 
within the reference to the Supreme Court. These pleas are 
nearly the same. and allege that the grand jurors, by whom the 
indictment was found, were not selected by the clerk of the court 
and the sheriff of the county under the superintendence and in- 
spection of the judge of the county court, from the list of 
freeholders and householders of Walker county, as required by 
the act of 9th January, 1836. 

Issues of fact were joined on these pleas, and the others were 
demurred to. The demurrers were sustained, but no judgment 
of respondeas ouster was given. At the trial of the issues of 
fact, the defendant offered oral evidence to sustain his pleas, but 
the circuit court refused to admit it, and the issues were found 
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against the defendant who then asked leave to plead not guilty 
to the indictment; this was refused and the jury then assessed a 
fine against the defendant. The circuit court referred two ques- 
tions, as novel and difficult. 

1. Whether oral evidence can be allowed to prove an irregu- 
larity in the summoning, selecting and impanneling of the grand 
jury, when the record of the court at which this was done, shows 
or states the same to have been done in a regular manner ? 

2. Whether the plea of not guilty, should be allowed to be 
pleaded to an indictment, for a misdemeanor, after a plea, or pleas 
in abatement ? 


Srrope, (with whom was Licow) for the defendant, made the 
following points: 

1. Oral evidence should be admitted, otherwise the defendant 
would be remediless. [Aikin’s Digest 296; The State v. Wil- 
liams, 5 Porter, 130; The State v. Middleton, Ibid. 484; The 
State v. Greenwood, Ibid. 474; The People v. McKay, 18 John. 


212; acts of 1836, p. 31. ] 

2. The plea of not guilty ought to have been allowed. [Aik. 
Digest 276; Rex v. Johnson, 6 East, 583; Earl of Devon, case 
11 State Trials 133; 4 Black. Commen. 334; 1 Chit. C. L. 442; 
Aikin’s Digest 277, S. 10S; 4 Term Rep. 459.] 

The Attorney General, contra. 


GOLDTHWAITE, J.--Neither of the questions referred by 
the circuit court involves the correctness of the pleas, and the 
only inquiry with respect to them is, whether oral evidence was 
proper to show an irregularity in the manner of selecting the 
grand jurors, when the record of their proceedings showed their 
regularity. Such, we understand to be the first question refer- 
red, and as such, we will proceed to consider it, discarding from 
our view whatever is contained in the reference, about the sum- 
moning and impanneling the grand jury, as no question as to 
these matters seems to arise from the facts stated. 

The proceedings which are had, when a jury is drawn under 
the provisions of the act of January, 1836, are entirely of a ju- 
dicial character. Instead of selecting the jurors by lot as pre- 
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viously required by law, the clerk of the circuit court and she- 
riff, under the superintendetice and inspection of the judge of the 
county court, are required to select from the whole number of 
persons qualified to serve on juries, twenty-four persons, but 
qualified in their opinion, to serve on the grand jury, which per- 
sons thus selected, are to be summoned by the sheriff, at least, 
thirty days before the sitting of the court. No mode is ascer- 
tained by this statute, by which the selection is to be made, nor 
is any direction given as tothe manner in which the action of 
the officers named, in the performance of the trust, confided to 
them, shall be made known to the circuit court, but it results 
from the character of the trust confided to them, that their cer- 
tificate shall be conclusive, if it states the performance of the 
duty assigned to them. The laws of the State confide the selec- 
tion of jurors to their officers, and no other check is imposed on 
their discretion, than to select from the whole number of quali- 
fied persons. If disqualified individuals are selected, the per- 
son indicted has the privilege to ascertain the disqualification on 
a proper issue; but he can, no more, be permitted to impeach the 
certificate of those officers, of the performance of their duties, 
than he would be allowed to allege, that a grand jurior was not 
sworn, when the fact of the oath having been administered, was 
shown by the record. We presume that the certificate of these 
officers is the record, which the circuit court has reference to, 
and in our opinion, this can no more be contradicted than any 
other record. We donot wish to be understood as deciding 
that a certificate is essential to be made by the officers named in 
the act of 1839, (though this certainly would be the most correct 
course to be pursued) but, only that when a certificate is made, 
its statements cannot be contradicted by oralevidence. Thean- 
swer to the first question referred is, that oral evidence cannot 
be allowed to show an irregularity in the selection of the grand 
jurors, when the record of the court or the certificate of the of- 
ficers to whom that trust is confided, shows the same was regu- 
Jarly made. 

The other question is, as to the right of the defendant to plead 
nat guilty to the indictment, after a plea in abatement? 
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The order of reference is very general, but we ascertain from 
the record that demurrers were sustained to two pleas of this 
description, as well as the determination of the issues of fact sub- 
mitted to the jury on the other pleas. 

2. 3. The same rule obtains with respect to pleas in abate- 
ment to individuals for misdemeanors, which applies to like pleas 
in civil cases. If a demurrer is sustained, the judgment is not 
final, but is, that the defendant shall answer over; if the plea is 
falsely pleaded, and the issue is found against the defendant, the 
jury ascertain the damages inacivil suit, and assess the fine or 
determiae the punishment in an indictment for a misdemeanor, 
if these, by law, are left discretionary with the jury; if other- 
wise, on the return of the verdict, the court pronounces the 
sentence. (The King v. Gibson, 8 East, 107; King v. Johnson, 
6 East, 583.) 

4, The right of the defendant to plead over, after some of his 
pleas in abatement were annulled, could not be destroyed, be- 
cause he pleaded other pleas, which he was unable to support by 


proof. Itistrue that this conclusion will very much impair 
the salutary effect which was produced by the certainty, under 
the English practice, of a conviction, where a false plea of the 
description was pleaded; but it results trom the right to plead 
more pleas than one, which is allowed in this State, in criminal, 


as well as civil suits. 

We have before observed that this question is very general, 
but it is sufficiently explained by the statement of facts which 
accompanies the reference; and the answer, will therefore apply 
to the question in connection with the facts of the case. When 
a demurrer is sustained to a plea in abatement, to an indictment 
for a misdemeanor, the judgment should be, that the defendant 
answer over to the indictment. If a plea in abatement is plead- 
ed, and issue is joined to the country, and found against the 
defendant, the jury or court, as the case may warrant, should 
assess the fine or punishment, unless on other pleas of the same 
kind the defendant is entitled to answer over in consequence 
of their being overruled on demurrer; in which event an issue 
must be formed on the indictment. 
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The judgment of the Circuit Court is reversed, and the case 
remanded with instructions-to award a judgment of respondeas 
ouster on the demurrer, and to permit the defendant to plead 
in bar of the defendant. 





Gaines v. McKintey. 


. A letter of attorney to an agent, authorizing him to sell and make a good title te 
a slave, warranting him to be a slave for life, ‘‘and to do and perform all, and 
every other matter or thing that may be necessary touching the premises,” does 
not prohibit the agent from making a warranty of soundness to the purchaser. 

2. An agent employed to sell a slave may warrant him to be sound, unless inhibited 
by the terme of the authority under which he acts. 


THE plaintiff in error declared against the defendant, in the 
Circuit Court of Lauderdale, for the breach of a warranty of 
soundness contained in a bill cf sale, by which the agent of the 
defendant, in consideration of five hundred and twenty-five 
dollars, transferred the right to a negro boy named Jackson, to 
the plaintiff. The case was tried on the plea of non assumpsit, 
with an agreement that the same defence might be made, as if 
it were a special plea, denying the authority to execute the bill 
of sale, and verified by affidavit. 

On the trial, a bill of exceptions was sealed; in which (among 
other things) it appears, that the plaintiff offered in evidence, the 
bill of sale referred to, in his declaration, together with the pow- 
er of attorney, under which it was executed: which are in these 
words, viz: ‘* Received of W. B. P. Gaines, the sum of one 
thousand and fifty dollars, the sum for the purchase of two negro 
men; that is to say, the sum of five hundred and twenty-five 
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dollars, for the purchase of John, about twenty-seven years of 
age; and five hundred and twenty-five dollars, for the purchase 
of anegro man Jackson, about seventeen years of age. The 
above described and above named negroes, I warrant and forev- 
er defend, unto the said W. B. P. Gaines, the same to be slaves 
for life, and I further warrant the same to be sound in body and 
mind, and slaves for life. October 11th, 1833. 
For JOHN McKINLEY, 
C. COCKBURN. 





Attest: Exr Frrenp.”’ 

«‘[T hereby authorize C. Cockburn to sell a negro man of mine 
named John, about twenty-eight years of age, and a negro boy 
named Jackson, about sixteen or seventeen years of age, and to 
make good titles to the purchaser or purchasers, warranting them 
to be slaves for life, and to do and perform all and every other 
matter or thing that may be necessary touching the premises; 
hereby promising to ratify and confirm whatever he may do, in 
virtue of the power conferred by this instrument, In testimony 
whereof, I have hereunto set my hand and affixed my seal, this 
5th day of October, 1833. J. McKINLEY, [sra.]” 

The defendant by his counsel, objected to the bill of sale being 
read to the jury, on the ground that the power did not confer an 
authority to warrant the slaves sold, to be sound in body and 
mind; which objection was sustained; and the plaintiff thereup- 
on excepted. 


Erwin, for the plaintiff. 
McCuiwne, for the defendant. 


COLLIER, C. J.—The question necessary to be considered 
is, did the power of attornev from the defendant to Cockburn, 
confer an authority to warrant the soundness of the slaves to the 
purchaser? 

In Skinner v. Gunn, (9 Porter’s Rep. 305,) this court say ‘‘an 
authority to do an act, must include power to do every thing 
usual and necessary to its accomplishment. Thus, an agent em- 
ployed to get a bill discounted, may endorse it in the name of 
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his employer, and bind him by such endorsement. So, an agent 
employed to sell a horse, may warrant him to be sound, that be- 
ing usually done in such cases. But in either of the cases here 
put, the power of the agent might have been restrained, by a 
prohibition to do the particular act.”” So Mr. Justice Story says, 
that an agent entrusted to sell a horse, is clothed by implication, 
with power (unless expressly forbidden) to make a warranty on 
the sale. (Story’s Agency, 59,97, 122.) No objection is made 
to the correctness of the rule as here stated; but it is argued for 
the defendant, that this case comes within the exception, and 
that the grant of power to sell the slaves with an express au- 
thority **to make good titles to the purchaser or purchasers, 
warranting them to be slaves for life,” impliedly inhibited the 
agent from making a warranty of soundness, upon the maxim 
expressio unius exclusio est alterius. 

Upon a sale of personal chattels, the seller impliedly stipulates 
with the purchaser, that the article sold is his own, and that he 
will indemnify him for the loss, if the title is in another person: 
(Ricks v. Dillahunty, 8 Porter’s Rep. 134.) The direction then, 
in the power of attorney, as to warranting the negroes to be 
slaves for life, conferred no additional authcrity upon the agent, 
as the silent operation of law would by the mere act of sale, 
have obliged the defendant to make good a defect in the title. 
And as the degal effect of the power isa mere authority to sell 
not enlarged by the terms noticed, it is clear that the maxim re- 
lied on, will not lend its influence. To make it applicable, and 
thus exclude the warranty of soundness, as an unwarrantable ten- 
sion of the power granted, it should appear that the manner in 
which the sale was to be consummated, so far as it related to the 
warranty, was expressly pointed out, or that the power to war- 
rant, went beyond what the law would imply from the sale 
itself. 

_ This view being decisive of the case upon its merits, we de- 
cline considering the other questions raised upon the bill of ex- 
ceptions. The judgment is reversed, and the case remanded. 
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Brack & MANNING v. OLtIver. 


1. Where an illegal contract is executed, and the parties are in pari delecto, the 
law will not interfere between them. 

2. A condition entered into by the purchaser of a slave, at a reduced price, that he 
will make her his wife, and set her free, is illegal and void, and the purchaser will 
take the slave, discharged from the performance of the condition. 


Error to the Circuit Court of Marshall County. 


DETINUE by the defendant in error for a female slave, and 
judgment in his favor in the court below, on the plea of non 
detinet. 

The facts of the case, as set out ina bill of exceptions taken at 
the trial, are that the defendant in error, about eighteen months 


after his removal to this State from South Carolina, sold and con- 
veyed by bill of sale, the negro woman in controversy, to one 
Robert Sweet. It was also proved that Sweet gave his note to 
Oliver for two hundred and fifty dollars, the consideration men- 
tioned in the bill of sale; but Oliver was not to enforce payment 
thereof, but wasto credit Sweet: That the slave was worth from 
six to eight hundred dollars; and that the inducement for the sale 
of the slave to Sweet, was, that he was to make her his wife, and 
emancipate her, 

The plaintiffs in error proved, that they purchased the slave 
from Sweet for two lLundred dollars; and produced a bill of sale 
from him to them, for the slave. Evidence was also offered, 
tending to show, that the plaintiffs knew the circumstances un- 
der which Sweet acquired the slave, before they purchased from 
him, 

The plaintiff below, then offered to prove by a witness, that 
Sweet, before his purchase of the slave, told him that he had fol- 
lowed the plaintiff below from Carolina, for the purpose of 
cheating him out of this negro, under the false pretence, that he 
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intended to keep her for a wife, and would set her free. The 
defendants below were not present. To the introduction of this 
testimony, the defendants below objected; but the court permit- 
ted it to go to the jury; to which opinion the defendants excep- 
ted, and now assigns for error. 


Hopkins, for the plaintiff in error. 


ORMOND, J.—The evidence set out in the bill of exceptions, 
shows, that the slave in controversy was sold by the defendant 
in error, at a very reduced price, to one Sweet, in consideration 
that he should make her his wife, and emancipate her. 

We must infer, from the statement on the record, that the 
bargain was to be consummated in this State, where a marriage 
between a white and colored person would be illegal; and it was 
probably intended, that the parties should live together in a state 
of concubinage. As either would be in violation of the law of 
this State, morality, and public decency, the stipulation would 
be void; and by the purchase, Sweet acquired the absolute pro- 
perty in the slave, discharged from the performance of the con- 
dition. 

It is a well established principle of law, that all contracts or 
agreements, which have for their object any thing repugnant to 
justice, or against the general policy of the common law, or con- 
trary to the provisions of any statute, are void. In the eloquent 
language of Lord Chief Justice Wilmot, in Collins vy. Blantern, 
(2 Wilson 347) ** This is a contract to tempt a man to transgress 
the law; to do that which is injurious to the community: it is 
void by the common law; and the reason why the common law 
says such contracts are void, is for the public good: you shall not 
stipulate for iniquity. All writers upon our law agree in this: 
No polluted hands, shall touch the pure fountains of justice.” 

The condition of the sale being clearly against law, and a gross 
violation of public decency, is absolutely void. The attempt 
here, is in effect, to recover back the slave, because this illegal 
condition hasnot been performed. This the law will not toler- 
ate; where the contract is execuéed, and the parties to it are in 
pari delicto, the law will not interfere between them. 
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The plaintiffs in error, are purchasers from Sweet, for a valu- 
able consideration, with notice (as appears from the record) of the 
illegal condition; the question therefore, is in effect the same, 
as if the suit was between the original parties to the transaction. 

The question is presented in this Court, on an exception taken 
to the opinion of the court below, admitting evidence that Sweet 
had confessed, that he had followed the defendant in error, from 
Carolina to this State, for the purpose of cheating him out of the 
slave, under the false pretence, that he would make her his wife, 
and set her free. It does not appear, that the plaintiffs in error 
were apprized of these facts, nor is that at all inportant. Wheth- 
er Sweet was acting in good or bad faith, in promising to do an 
act, which the law, public decency, and good morals alike for- 
bid, cannot effect the question. It follows, from what has been 
said, that the court erred, in permitting the testimony to go to 
the jury. 

It is difficult to resist the conclusion that the whole case does 
not appear on the record. What the law would be, in a case 
where the condition of a nominal sale of this character, was, to 
take the subject of it to some other country, where such marriages 
were lawful, it is not necessary now to determine. 

Let the judgment be reversed and the cause remanded. 
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1. A declaration describes a promissory note as bearing date, and payable sometime 
during the last of the month of October, or about the first of the month of 
November, 1838, is had on demurrer, although it is averred, that the note is 
lost, and that the affidavit required by the statute, has been filed. 

2. Instructions applicable only to one count of the declaration are properly refused 
when requested generally, as covering the whole case. 

3. A judgment will not be reversed because of an erroneous charge to the jury 
when it appears that no injury was done to the adverse party, nnder the circum- 
stances of the case. 

4. Interest is properly allowed on a count for money had and received, if the de. 
mand on which the recovery is had, is lawfully entitled to bear interest. 


Writ of error to the Circuit Court of Perry County. 


ASSUMPSIT.—One count is on a promissory note, averred 
to have been lost; this note is described as bearing date and 
and payable sometime during the last of the month of Octo- 
ber, or about the first of the month of November, 1838. 
The count then alleges that the note was lost or mislaid ‘¢ as 
appears by the affidavit here produced and shewn to the court.” 
To this was added the common money counts. The defendant 
demurred to the first count, and pleaded in bar of the others. 
The Circuit Court overruled the demurrer. After which the 
defendant pleaded non assumpsit. Verdict and judgment for the 
plaintiff. In the progress of the trial the deposition of a wit- 
ness was offered in evidence, which stated that the witness was 
present when a conversation was had between the parties, in 
which the defendant acknowledged he was justly indebted to 
the plaintiff, to the amount of fifteen hundred dollars, on a due 
bill or promissory note payable to the plaintiff, which the latter 
said he had lost; also that he was indebted in the further sum of 
fifty dollars, for money borrowed by the plaintiff and applied to 
the use of defendant. It was likewise admitted by the plaintiff, 
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that the defendant held a note on him for one hundred dollars. 
The witness could not state positively, the date of the note, 
but so far as his recollection served, it was due the first of Janu- 
ary, 1839. He also stated, that no other notes or debts were 
mentioned in this conversation as due from the defendant to the 
plaintiff. No other evidence to sustain the suit was offered. 

The defendant objected to the reading of the deposition, be- 
cause the witness did not state the date of the note, and because 
that, described by him, was variant from the one set out in the 
first count, and did not correspond with the affidavit, that the 
plaintiff had made and filed. The deposition was admitted. 
The defendant then moved the Circuit Court to instruct the 
jury that, unless the note described by the witness, corres- 
ponded with the averment of the first count, and unless the 
date of the note was proved, a verdict ought to be found for the 
plaintiff; this was refused, and the jury instructed, that if they 
believed the witness was mistaken in his recollection of the 
time when the note became due, as he had not sworn positively, 
they might find for the plaintiff; but, if they were satisfied the 
witness was mistaken they could not so find; however, as there 
were three common money counts they ought to find in favor of 
the plaintiff on these, although the note proved, varied from that 
described. " The defendant likewise moved the court to instruct 
the jury, if they should find for the plaintiff on the count for mb- 
ney had and received, they ought not under that count, to allow 
interest on the note; this was aiso refused, and the jury instructed 
to allow interest ifthey found for the plaintiffon either count. The 


defendant excepted to the decisicas made on the several points 


raised, and assigns the same as error; and also, the decision 
overruling his demurrer to the first count. 


Erwin, for the plaintiff in error, submitted the case on the 
following points: 

1st. The first count of the declaration is uncertain, and there- 
fore the demurrer ought to have been sustained. 

2d. The proof varied from the description and ought not to 
have been admitted. 
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3. Interest was not ailowable on the count for money had and 
received. Chitty on Bills, 422. 
VANDEGRAFF, contra. 


GOLDTHWAITE, J.—1. The first count of the declaration 
instead of direct and positive averments of the date of the note, 
and its time of payment, contains a statement of these matters in 
a very loose and uncertain manner. It may be possible that the 
plaintiff was unable to furnish any more certain description of 
the note, having lost it from his possession, but this does not 
authorize a departure from the rule of pleading, which directs 
that ail averments shall be direct, certain, and positive. [1 
Chitty on Pleas, 235 to 421.] 

The statute of 1828, respecting lost bonds, rules, &c. [ Aikins’ 
Tigest, 329] does not change the rules of pleading in the case of 
a lost instrument; it provides “ that when any person may have 
or own, or may have owned any bond, &c. the right or title to 
the same remaining in him, and the same shall be or have been, 
destroyed by fire, or -lost, by accident, he shall be authorized, 
upon first making oath in writing, of the loss of the bond, &e. 
and that the same has not been paid, satisfied, or discharged, to 
sue at common law, and recover upon the same, on making proof 
of the contents of such bond, &c. so lost or destroyed. It is 
apparent, from this recital of the act, that if any change what- 
ever was made of the law as understood at its passage, that the 
pleadings remain precisely as before. A party is not without a 
remedy, although he may not be able tostate the date or other 
description of a lost note, with certainty and precision. Nor 
would the fact that the evidence also was uncertain, as to such a 
matter debar him from a verdict on the common counts, if the 
jury was satisfied of the amount remaining due, and of the dis- 
tinction of the instrument or of its loss, if the adverse party 
could not be injured, by its afterwards coming to the possession 
of another. We think it was incumbent on the plaintiff, when 
he framed the first count of his declaration, on the note, to aver 
its description with the same certainty as.in other cases; the al- 
legations of the loss of the note and of the filing of the affidavit, 
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does not cure the previous defect; the only use of these aver- 
ments being to dispense with oyer of the instrument, if it 
should be craved, under our rules of practice. The cireuit court 
therefore erred in overruling the demurrer to the first count. 

2. The objection to the deposition was properly overruled be- 
cause the evidence afforded by it, was amply sufficient to sustain 
the action, on the common counts, although it might not, without 
other evidence, be satisfactory to support the first count. And 
for a similar reason, the refusal to give the instructions request- 
ed, is without any legal objection; a3 they went to the whole 
case, when, (if they could be supported under any circum- 
stances, ) they could have been properly given, as applicable alone 
to the first count. 

3. The jury was instructed, that if they believed the witness 
was mistaken as to the time when the note became due, they 
might find for the plaintiff on the first count. The witness did 
not pretend, it is true, to speak positively to the date, yet if he 
was mistaken, there was no evidence whatever before the jury 
to authorize a verdict on this count, for the bill of exceptions 
distinctly sets out the fact, that no other evidence than the de- 
position was before the jury. This part of the instructions 
might have misled the jury so far as to cause them to give inter- 
est from October or November, instead of the following month 
of January; but if the amount of the verdict shows that the jury 
were not misled, and assessed the interest only from January, we 
should hesitate long before we would reverse the judgment for 
this cause, as we consider it clear that, a judgment ought not to 
be reversed even when an erroneous charge has been given, if 
it appears from the circumstances of the case, that no injury has 
been done to the adverse party. 

As the judgment is necessarily reversed on the point previously 
mentioned, we need not examine the amount of the verdici to 
ascertain whether injury has or has not been done, and sufficient 
has been said to prevent a recurrence of a similar charge. 

4. The instruction respecting the non-allowance of interest, if 
the verdict should be found on the count for money had and re- 
ceived, was correctly refused. Formerly it was the practice not 
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to allow interest on this count; (Chitty on bills, 422) but we are 
not aware that any such rule has ever obtained in the American 
courts. The course of practice in this State has always been the 
reverse, and we can perceive no reason why interest should not 
be allowed on a demand which is lawfully entitled to bear it, 
whether the recovery is had on a special or a general count. 

For the error in overruling the demurrer to the first count of 
the declaratioa the judgment is reversed and the cause re- 
manded. 





Turniy v. Stinson ef als. 


1. A motion to dismiss a writ of error, on the ground that it does not set out the 
names of all the defendants, will not be entertained after joinder in error. 

2. Where it appeared from the record that the plaintiff recovered a verdict and 
judgment in a proceeding for a forcible detainer, before a justice of the peace, 
and afterwards the case found its way to the circuit court, where the defendant 
assigned errors—and the entry of the judgment shows that the parties came by 
their attorneys, and that the questions of law arising upon the assignment, were 
fully argued ;” held thatit is not an available objection to the proceedings in the 
circuit court, that the cause does not appear to have been taken there by certio- 
rari; it will be intended that a certiorari was either waived or lost. 

3. Where the complaint in a proceeding for a forcible detainer substantially con- 
forms to the statute, the circuit court in reversing the judgment of a justice of 
the peace at the instance of the defendant, should direct that the cause be re- 
manded. 


THE defendants counsel moved to dismiss the writ of error 
in this case, because it does not set out the names of all the de- 
fendants, but describes them as ‘‘ John -Stinson and others,’’ 
while the record discovers the names of two other defendants. 
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This motion comes too late. The defendants have joined in 
error, and thus waived all objection to the defectiveness of the 
process by which the case is brought here. Sueh was the opinion 
of this court as incidentally expressed in the Tombeckbee Bank 
v. Freeman, Minor’s Rep. 285; and Koin v. Mellvaine & Col- 
lier, 1 Porter’s Rep. 275. It is true, that in Roberts v. Taylor 
et al., 4 Porter’s Rep. 421, I said that the motion to dismiss a 
writ of error ‘‘is in time, if made even after joinder in error.” 
But that remark was not necessary to the decision of the case, 
and was made arguendo, without reference to previous decisions; 
consequently we are not disposed to regard it as authority. 

This was a proceeding for a forcible detainer under the statute, 
commenced before a justice of the peace of Benton. A verdict 
and judgment was rendered in favor of the plaintiff, for the re- 
covery of the premises alleged to be detained, and the case taken 
to the circuit court of that county, where the judgment of the 
justice was reversed, and judgmert rendered against the plaintiff 
for costs. 

Many cases have been here assigned for error, all of which 
have been abandoned at the bar, but the two following—1. The 
circuit court reversed the judgment of the justice of the peace, 
when it does not appear that the case was taken to that court by 
certiorari. 2. Upon the judgment of reversal, the case should 
have been remanded to the justice of the peace. 

1. In the circuit court errors were assigned, and the entry of 
the judgment shows that the parties came by their attornies, and 
that the questions of Jaw arising upon the assignment were fully 
argued. We have held, in several cases, that after a judgment by 
nil dicit or on verdict, if the record contains no declaration, we 
would intend either that it had been dispensed with by the par- 
ties, or else lost from the files after judgment. So in the pre- 
sent case, the parties having, without objection, submitted their 
case for the judgment of the court, we must suppose that they 
either waived the statutary mode of getting it into court, or that 
the certiorari has been lost. 


2. Upon looking into the complaint we find it not remarkable 
58 
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for precision, or directness in its statements, yet it substantially 
conforms to the statute. The judgment of the circuit court then, 
should not merely have reversed that of the justice, but should 
have remanded the case for further proceedings. [Bliss v. Win- 
ston, at the last term] is a direct authority upon this point. 

The judgment is reversed and the case remanded, that the cir- 
cuit court may award a procedendo to the justice of the peace, 
or his successor, if he be not now in office. 


J. Cocuran, for the plaintiff. 
Peck, contra. 








Exus v. Burpen. 


1. Where E. and B. entered into an agreement in writing, that E. should do the 
briek work and plaistering on sixteen tenements, in St. Francis street, between 
Dearborn and Wilkinson streets, in Mobile, and on the completion of the work, 
B, agreed to give to E. a deed for three of the tenements, Held, that a specific 
performance would be decreed at the suit of E. who had performed the contract 
on his part. 

. Also, that the silence of the contract, as to which of the three tenements were 
to be conveyed to E. was no obstacle to a specific performance; as that was not 
aterm of the contract, but related to the subjeet matter, as to which parol evi- 
dence was admissible; and, that as the parties themselves, had subsequently de- 
signated the tenements which should be conveyed to E., that equity would en- 
force it; but, that if such had not been the case, as the tenements were all of the 
same value, it was competent for the court to make the designation. 

3. That the deed contemplated by the parties, in the agreement, was a conveyance 
in fee simple; and that to effectuate their intention, B. should execute to E, a 
deed in fee simple, for the three tenements designated by the parties, with a cove- 
nant against incumbrances, done or suffered by him. 
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4, A court of chancery will not dome a epeied perfieianines, where it would ope. 
rate unjustly on, or be greatly prejudicial to the defendant. 


Error to the first district, Southern Chancery Division sitting 
at Mobile. 


THIS was a bill filed for specific performance, by the plaintiff 
in error, against the defendant in error. 

The bill charges, that the respondent applied to him to build 
sixteen emall tenements in the city of Mobile, and do certain 
other work for him, and in compensation therefor, proposed to 
make him a title in fee simple, to three of said tenements; the 
wood work of the houses to be done by the respondent: that 
they entered into an agreement in writing to that effect, which 
is set out in the bill. The instrument commences, ‘ Specifica- 
tion of the brick and plaistering work required, of sixteen tene- 
ments, to be erected on St. Francis street, between Dearborn and 
Wilkinson streets, in the city of Mobile.”” The parties then 
proceed to describe the manner in which the houses should be 
erected, and conclude thus, to be paid for in the following man- 
ner: 

‘¢ Brick work of sixteen tenements, : $1002 00 
Brick for well, : : 50 00 

‘¢ for privy sinks : : 44 80 
Moore’s house, brick work : 274 32 
Plaistering of do. : : 219 00 
Plaistering sixteen tenements : 1200 00 
Plaistering John Burden’s office, and building chimney 80 00 


$2900 12 

‘¢On the completion of the herein specified amount of work, 
the herein named John Burden agrees, to give a deed to three of 
the herein named sixteen tenements, rating each at one thousand 
dollars; and further agrees, to take Robert Ellis’ obligation for 
the balance of the amount, whatever it may be less than three 
thousand dollars: and further, the herein named Burden agrees 
to take the balance above named, in bricks or work, at their rate 
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of selling when this contract is completed, provided the said 
Ellis is disposed to pay in that form: and the first obligation 
named, to be payable in six months after the possession of the 
above named tenements are given: and further, should the here- 
in named Ellis, fail to comply with this contract, the herein 
named Burden shall be at liberty to finish the same. and charge 
the account of the said Ellis for non performance on his part: 
and should the said Burden fail to comply with his part of the 
contract, after the work is completed within the specified time, 
then the said Ellis shall proceed to recover the contract ina 
Jegal manner: and that this contract prevents the said Burden 
from disposing of the said three tenements in any other manner 
than herein described. (Signed) JOHN BURDEN, , 
ROBERT ELLIS.” 


The bill further charges that Burden, of his own mere motion, 
added to the rear of each of the sixteen lots, upon which the 
houses were to be erected, six feet of ground: and also, in the 


same manner, erected in the rear of each house, a smali wooden 
kitchen, for the use of the house. ‘These additions were not 
contemplated by the agreement or original plan, and promised 
complainant at the time of their erection, to include the addition- 
al ground and kitchens, with the tenements he was to recover, 
and to give him the conveyance therefor, at a reasonable valua- 
tion: and avers that they are not worth more than one hundred 
dollars each. 

The bill further charges, that the complainant well and truly 
performed his part of the contract, in the erection of the said 
houses, and other work, as stipulated in the agreement, except, 
that he was prevented by the failure of the defendant in doing 
the wood work, from finishing the plaistering before the 14th 
December instant. He further charges, that while the work 
was in progress, Burden and himself agreed, that numbers three, 
four and five, of said tenements, numbering from east to west, 
should be assigned to complainant. 

The bill further charges, that Burden has executed a mortgage 
on the whole sixteen lots, for the sum of eleven thousand dollars; 


- 
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but that fio part of the mortgage debt was to be paid by him; 
and praysa specific performance of the contract. 

The respondent, by his answer, admits the making of the 
agreement; but insists, that it was intended asa mere specifica- 
tion of work to be done, and materials furnished; that it never 
was intended by the parties, that any of the tenements should 
be conveyed to the complainant, but that the clause to that effect 
in the agreement, was intended to secure him the payment of 
the money, in the nature of a mortgage. 

Answer further states, that respondent furnished materials 
for building the houses, to the amount of twelve hundred dollars, 
for which he has a just claim on the complainant, of which he 
makes an exhibit, and states that it was agreed between him and 
complainant, that the materials thus furnished, should be in 
part payment of the money agreed to be paid for the erection of 
the buildings, and other work agreed to be done. Denies having 
made an agreement with complainant, that he should have the 
three tenements designated, three, four, and five, or any others, 
states that an arrangement was entered into to raise the money 
for complainant, through the bank; that the notes were made 
payable in one, two and three years. The notes were executed 
and a mortgage to the bank prepared, on five of the tenements, 
by respondent, but the application to the bank was unsuccessful. 

Answer further states, that after the making of the contract set 
out in the bill, he changed his design, adding six feet to the rear 
of the lots, and erected kitchens, and finished the houses, both 
inside and outside, considerably better than was at first anticipa- 
ted; to all which, complainant made no objection. Insists, that 
the additions and alterations made by him, have added at least 
thirty per centum to the value of the tenements. Admits that 
he has leased the tenements, number three, four and five, and re- 
ceived the rent, and states several mortgages which have been 
given on the houses. 

Wm. Norton, a witness for the complainant proved, that about 
June, 1836, the defendant informed him, that he was about erect- 
ing sixteen small tenements on St. Francis street, and showed him 

the plan, and proposed to witness to work for him, and take one of 
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the houses for pay, which a day or two after was agreed on, and 
about the 5th of June, he went to work. Enquired of witness 
if he knew of any one who would do the brick work, and take 
houses in pay. Subsequently told him, he had made a contract 
with Ellis to do the brick work and plaistering; showed him the 
contract, and told him Ellis was to have three of the houses. 
Told witness also, that he was to assist Ellis, by furnishing him 
lime and negro labor, and upon witness remarking, that Ellis 
woul.! not be entitled to three of the houses, respondent remark- 
ed that he had other work to do; and at another time said, he 
had thirty houses to build, and that complainant would do work 
enough for him to make up the deficiency. Weard a conversa- 
tion between complainant and respondent, as to the houses which 
should be Ellis’. Ellis wished to have some which respondent 
said he had sold, but told Ellis to take choice of the rest. Ellis 
then selected three, numbered three, four and five; the respon- 
dent replied ¢well.’”? The houses were afterwards known by 
the workmen as Ellis’ houses. Ileard conversation at other 
times in which respondent admitted, the houses to be Ellis’; 
upon one occasion propcsed to witness to buy his and Ellis’ houses, 
if they desired to sell. Respondent told witness he intended to 
add six feet to the lots, and to build kitchens, and proposed to 
witness that it should be continued through the block, for the 
sake of uniformity, and that he would charge a reasonable price 
for the addition, which was agreed to; understood Ellis to be in- 
cluded in the arrangement. ‘Thinks the addition worth ninety- 
five dollars. 

A. B. Cammach testified, that respondent told him of his in- 
tention to erect the buildings, and desired him to recommend 
some one to do the brick work and plaistering, when he recom- 
mended the complainant—subsequently respoudent told witness, 
he had employed complainant, who was to take some of the 
buildings, he thinks three, in payment. Witness was frequently 
there, while the buildings were in progress. Complainant show- 
*ed him the houses he was to have; they were on the end towards 
Claiborne street, one or two, from the corner, and numbered eith- 
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er one, two, and three; or three, four, and five. Respondent 
was present at one of these conversations, and made no objection. 
Understood that complainant was to have a title in fee simple. 

Thomas S. James deposed, that respondent told him, he en- 
gaged complainant to do the brick work and plaistering of six- 
teen small tenements, and that he was to receive three of them, 
in compensation for his work. The brick work and'plaistering, 
was done in a workmanlike manner. The kitchens worth about 
one hundred dollars. 


William R. Smith—heard respondent say, he wished to get a 
workman to erect sixteen small tenements, and receive a portion 
of the buildings as compensation. 

George Francis.—Is a brick layer—worked on the buildings 
--has frequently heard complainant say in presence of respon- 
dent, that the houses numbered three, four and five were to be 
his; and frequent allusions to them as Ellis’ houses, in presence 
of respondent; the houses were numbered from east to west. 

Thomas Mayberry.— Respondent told him he had engaged a 
brick layer to build the houses, and taken two in payment, as 
well as he can recollect. 

Benjamin F. Marshall.—Had a conversation with respondent, 
who told him he was to pay for some part of the work in build- 
ings. Understood he was to give a title in fee simple, heard 
nothing said of a mortgage. 

Witnesses for respondent—John Mayrant says, that at the in- 
stance of respondent, he signed three promissory notes, attached 
to his deposition which respondent told him were for the bene- 
fit of Ellis, and on account of a debt he owed him. Witness 
remarked, he did not know Ellis, and could not sign the notes 
for his accommodation, but would do so for his (Burden’s) accom- 
modation. Burden said, he would be obliged to pay money to 
Ellis, unless he could get three notes, which Ellis would receive. 

Henry Childs.—Is a clerk in the Branch Bank, at Mobile. — 
The notes referred to by the preceding witness, were offered to 
the bank for discount, in October or November, 1837; the 
notes and mortgage attached to his deposition, were entered on 
the offering book. The notes were not discounted. Has no re- 
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collection who deposited .the notes in banh, but presumes it 
was Ellis, as his is the first name on the notes. If they had 
been discounted, Ellis would have been entitled to the proceeds. 
The notes referred to in the deposition, are dated 2d October, 
1837, payable the 2d day of October, 1838, 1839, and 1840, 
for seven hundred and thirteen thirty-three hundredths dollars; 
seven hundred and sixty dollars, and eight hundred and six six- 
ty-seven hundredths dollars, signed by Robert Ellis, John Bur- 
cen, and John Mayrant. The mortgage is of the same date, ex- 
ecuted by respondent to the Branch Bank at Mobile, on a por- 
tion of the tenements described in the bill, and answer, to secure 
the payment of the above notes. 

Wm. B. Raines, proved that the lime and sand, for the erec- 
tion of the houses, was furnished by respondent. On cross ex- 
amination, says, that he saw a plan of the houses, which he de- 
scribes particularly, and says it was in substance, the same as 
one attached to his deposition. 

The chancellor dismissed the bill, on the ground, that the writ- 
ten agreement was too defective to entitle the party to a spe- 
cific performance, and that it could not be aided by parol proof. 

From this decree, the complainant prosecutes this writ of 
error, and assigns for error, the dismissal of the bill. 


CampseE LL, for the plaintiff in error-~[cited 4 Comyns Dig. 
542; E.6& 9; 3 Bos. & Puller 375; 3 Wilson 141; 3 Vesey & 
B. 189; 2 Term, 498; 3 Merivale, 53; Roberts on frauds, 82; 
3 Swanston, 437, note; 1 Peter’s 640; 2 Story’s equity 17.] 

GAYLE, contra, insisted that the contract was too imperfect 
to authorize the court to decree a specific performance. 


ORMOND, J.—If any material term of a written contract, 
has been omitted by the parties, it cannot be supplied by parol. 
To permit this, would be at once to abrogate the statute of 
frauds, as was held by this court, in the case of Adams v. Me- 
Millan, Executor, 7th Porter, 73. See also the case of Cli- 
nian v. Cook, 1 Schoale & Lefroy, 22, where all the cases on 
this subject are learnedly examined, and Beard y. White’s ad- 
ministrator at the present term. 
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What then does the written contract relied on in this case con- 
tain, and in what is it deficient. It proposes the erection of 
sixteea tenements on St. Francis street, between Dearborn 
and Wilkinson streets, in the city of Mobile, the size and de- 
scription of which are minutely ascertained; it further proposes 
that the complainant shall do the brick work and plastering of 
the sixteen houses, at stipulated prices, the whole of which 
amounts to two thousand nine hundred dollars, and in consider- 
ation thereof, the respondent agrees to “give a deed for three 
of the herein named tenements, rating each at one thousand 
dollars; and agrees to take the complainant’s obligation for the 
balance of the amount whatever it may.”’ It is deficient in not 
stating the size of the lot; the particular tenements which were 
to be conveyed, and the covenants which the deed was to con- 
tain. 


‘The word tenement employed by the parties, is one of large 


signification. Lord Coke says, “tenement is a large word to 
pass not only lands and other inheritances which are holden, 
but also offices, rents, commons, profits, apprendre out of lands, 
and the like, wherein a man hath any frank tenement, and 
whereof he is seized.”? Coke Litt. 1 vol. 219. The word 
tenement was therefore sufficient to pass a house and the lot of 
land on which it stood, with its appurtenances as ascertained 
by the enclosure; and is, indeed, the appropriate word to include 
all this without a paraphrase. See also, Doe, ex dem Clemens 
v. Collins, 2d D. & E. 498, and Doe on the demise of Walker 
v. Walker, 3 B. & P. 375; Barry v. Coombe, 1 Peters’ Rep. 
640. 

The question, which three of the sixteen houses the complain- 
ant was to receive. is admitted to be one of more difficulty. 

It is laid down by one of the ablest of the English judges, Sir 
William Grant, in the case of Ogilvie v. Folgambe, 3d Mur- 
vale 52; that parol testimony is always admissible, to show the 
subject matter of the contract. He says: ‘the subject matter 
of the agreement is left, indeed, to be ascertained by extrinsic 
evidence and for that purpose such evidence may be received. 

59 
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The defendant speaks of ‘Mr. Ogilvie’s house,’ and agrees to 
give £14,000 for tne ‘ premises,’ and parol evidence has always 
been admitted in such a case, to show to what house, and to 
what premises the treaty related.” 

If the houses in this case had been built, when the agree- 
ment to convey three of them was entered into between the 
parties, parol evidence would have been admissible to show to 
which of them the contract related; or in the language of the 
case just cited, to explain the subject of the contract. But this 
is a much stronger case. Here the houses were not built at the 
making of the contract, and could not be well designated; nor 
was a designation necessary, as they were all to be alike, and all 
of the same value: and if the parties themselves had not, while 
the work was in progress determined which should be allotted 
to the complainant, no difficulty could have arisen on that score. 
But the contract was designedly left open in this particular, and 
supplied afterwards, as appears most conclusively from the proof, 
by the agreement of the parties, to which they will be held by 
this court. 

It would indeed be a reproach to our law, if a contract of 
this description could be evaded, because the subject matter on 
which the contract was to operate, was not definitely expressed, 
when the very object of the contract was to give existence to the 
subject on which it was to operate. 

The defence set up by the defendant that the agreement was 
intended as a mortgage, is not made ovt by the proof. The 
execution of the notes by the complainant, which were to be 
discounted in bank, is not of itself sufficient to establish that 
fact. The declarations of defendant to Mayrant in the absence 
of the complainant, are entitled to no weight whatever. 

It appears both from the bill and answer, that alterations were 
made in the original plan, by adding six feet to the rear 
of the lots, and erecting kitchens. This was done at the 
instance of the defendant, and assented to by the complainant. 
It was a verbal alteration of the written agreement, by the con- 
sent of the parties, which as it was prejudicial to the defendant, 
and for the benefit of the complainant, it is but right he should 
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be compensated for, The books are full of cases establishing 
the principle that a court of chancery will not decree a specific 
performance, where it would operate injustice to the defendant. 
The complainant in this case admits that he consented to the addi- 
tional outlay, and cannot obtain a decree for specific performance 
but on the terms of making compensation for the additions made 
with his consent, which indeed he professes a willingness to do. 

It remains but to consider whether the contract is defective, 
in not describing the character of the deed, to be executed to 
the complainant. A deed as the term is employed in this con- 
tract, must mean a deed in fee simple; as it is clear that the parties 
contemplated that the complainant should be the owner of the 
three tenements; but as no warranty was stipulated for, none can 
be implied but what flows necessarily from the agreement to con- 
vey. As a deed to the lots would be of no value to the com- 
plainant, if the respondent had previously conveyed to another, 
or incumbered it to their value, it follows that the deed contem- 
plated by the contract, was at least the title of the grantor, free 
from any incumbrance, done or suffered by him; any other title 
would be merely illusory. 

The decree of the court below is therefore reversed, and the 
cause remanded, with instructions to the chancellor to cause an 
account to be stated between the parties, charging the complain- 
ant with the value of the additions made to the tenements by 
the additional six feet of ground, and the erection of kitch- 
ens, and allowing him the rents received by the defendant, since 
the time when the tenements by the contract, should bave been 
conveyed; that the defendant convey by deed in fee simple, the 
tenements described in the bill, numbered three, four, and five, 
with covenant of warranty against any deed, or incumbrance, 
executed, done, or suffered by him. Let the defendant pay the 
costs of this court. 
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Crark & Wexzorne v. Fie_p & MorGan. 


1. The bearer of a promissory note cannot sue in his own name, in consequence 
of the prohibition arising out of the act of 1837, entitled an “ act to prevent 
the institution of illegal and oppressive suits in the United States Courts of this 
State.” 

2. Nor can the right to sustain an action be derived from the indorseme nt of one 


who holds a note as bearer. 


Writ of error to the Circuit Court of Barbour Ccunty. 


Field & Morgan declare against Clark & Welborne as the 
joint makers of a promissory note dated at Irwinton, Alabama, 
12th January, 1838, payable on the 1st January, 1839, 10 S. W. 
Brown or bearer. Brown transferred the note by delivery to 
one Robinson, who indorsed it to Field & Morgan. No de- 
fence was interposed in the circuit court, but it is assigned for 
error that no cause of action is disclosed by the declaration. 


Peck, for the plaintiff in error cited and relied on the act of 
80th June, 1837. 
Pue.an, contra. 


GOLDTHWAITE, J.—1. Theability of any person to maintain 
an action as the bearer of a promissory note is destroyed by the 
act of the 30th June, 1837, which provides * that from and af- 
ter the first day of July (then) next all bonds, bills or notes which 
shall be made payable to any person or persons, or bearer, or to 
any corporation or bearer, shall have the effect of creating an 
obligation or liability in favour of the corporation or person, or 
persons only to whom any such bond or note may be expressly 
made payable; and no one but such corporation, or such person 
or persons, or their indorsees or personal representatives shall 
have aright to maintain in his own name an ection on any such 
bond, bill, or note.” 
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2. The plaintiffs in this case do not sue as the bearers of the 
note, but they derive their right from one whose only title is as 
bearer; they claim to be the indorsees of Robinson, who is the 
bearer of Brown, to whom it was made payable. As Robinson 
had no right to sue in his own name on this note, he can trans- 
mit none to his indorsees. 

The declaration only showing such a title to the note as is 
within the prohibition of the statute, does not entitle the plain- 
tiffs to maintain the action, and the judgment of the circuit court 
is therefore reversed and the cause remanded. 


Burnett v. TuHompson. 


i. Where a party indebted to another, transfers to him notes and accounts equal to 
the amount of the indebtedness, upon an agreement, that if they could not be 
collected after ‘‘ making an effort to collect the same,” that then he would pay 
the amount uncollected; to entitle the creditor to recover of the original debtor, it 
is enough for him to shew that judgments were obtained on the notes and accounts, 
and executions thereupon issued returned “no property found.” And although 
such proof may notestablish the fact of insolvency, yet it will not warrant the 
reversal of a judgment on error, to shew that the primary court instructed the 
jury, that “it was prima facie evidence of insolvency.” 


THE defendant in error declared against the plaintiff, in as- 
sumpsit, in the circuit court of Cherokee. 

1, For goods, wares and merchandise, sold and delivered. 

2. That the defendant below being indebted to the plaintiff 
below, for goods, wares and merchandise, sold and delivered, 
transferred to him certain notes and accounts, amounting in the 
aggregate, to the sum of two hundred and sixty and thirty-three 
and one-third hundredths dollars, upon an agreement that if they 
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could not be collected, after ‘* making an effort to collect the 
same,”’ then the defendant below, would pay the amount uncol- 
Jected. The declaration alleges a failure to collect all but eighty- 
seven and eleven hundredths dollars, though all the notes and 
accounts had been sued to judgment, and executions issued 
thereupon, returned “no property found.” 

The case was tried on the pleas of “‘non assumpsit, payment, 
and set-off.” On the trial, we are informed by a bill of excep- 
tions, that the judge instructed the jury, that the return of the 
executions, ‘*no property found,” was prima facie evidence of 
the fact of insolvency of the persons against whose estates such 
executions issued. The evidence disclosed in the bill is satis- 
factory to show that the allegation of the declaration on this point 
was sustained before the jury. A verdict and judgment was 
rendered against the defendant below, who now prosecutes a 
writ of error to revise the same, and insists that the judge of the 
circuit court, erred in his instructions to the jury. 


Peck, for the plaintiff. 
No counsel appeared for defendant. 


COLLIER, C. J.—The instructions of the judge of the circuit 
court to the jury, may not be correct, if regarded as the asser- 
tion of an abstract proposition, but when considered in connec- 
tion with the contract of the parties, we think them entirely un- 
objectionable. The bill of exceptions does not inform us that 
the proof, at the trial, failed to establish the contract as alleged 
in the declaration, or that, on that point there was any contro- 
versy, we must then intend, that it was satisfactory. The 
plaintiff in error then, agreed to pay to the defendant the amount 
of the notes and accounts transferred to him, in the event that he 
could not collect the same, ‘¢ after making an effort”? for that pur- 
pose. An effort to collect, clearly does not imply that all the 
means known to the law, shall be exhausted, before the con- 
tract to pay shall become absolute, or the defendant be authori- 
zed to demand payment of the plaintiff. The condition on 
which the plaintiff’s liability depends, is certainly well perform- 
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ed, if such means of collection, by the aid of legal process, have 
been resorted to, as are usual, The contract did not impose 
upon the defendant, the duty of prosecuting suits upon the notes 
and accounts transferred to him, to such an extent as to force 
the parties liable to their payment, to take the oath of insolvency. 

True, the judge in his charge, asserts that the return of ** no 
property found,” is prima facie evidence of insolvency, 
Whether this be so or'not, it is unnecessary to inquire, since, as 
we have shown, that it is evidence that such an effort was made 
to collect the notes and accounts as the contract requires. 

The instructions to the jury are substantially correct, and the 
judgment of the circuit court is affirmed. 





Grannis & Co. v. Mrtter & WILKrNs. 


1, An endorsement of a note past due, in these words, “I assign and guaranty the 
payment of this note, waiving demand and notice,” is not an absolute and un- 
conditional promise to pay the amount of the note, presently. The effect of 
the endorsement taken altogether, is, that the endorser is liable on the endorse- 
ment, on the ascertainment of the fact of the inability of the maker to pay. 

2. In such a case, it is not necessary to establish the liability of the endorser, that 
a suit has been prosecuted in the mode pointed out by the statute, regulating the 
liability of endorsees on notes not payable in bank ;—but it is sufficient to estab. 
lish the inability of the maker to pay, either by the ineffectual prosecution of a 
suit in the ordinary mode, or by proof of the insolvency of the maker. 


Error to the Circuit Court of Tuscaloosa County. 


THIS action was assumpsit, brought by the plaintiffs in error 
as endorsees, against the defendants in error as endorsers, of a 
promissory note, made by one McCoy, and payable to D. A. 
Wilkins, on the Ist February, 1838. On which note were the 
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following endorsements:-—‘* For value rec’d, I assign and guar- 
anty the payment of this note, to Miller & Wilkins, waiving 
demand and notice, March 10th, 1838. 

«D, A. WILKINS.” 

“ For value rec’d, we assign and guaranty the payment of this 
note, to C. B. Grannis & Co., waiving demand and notice, 
March 10th, 1838. 

«MILLER & WILKINS.” 

The declaration contains the common counts, and a special 
count which avers the making of the note,—describes the sever- 
al endorsements, and concludes thus; ‘* The said plaintiffs aver, 
that by reason of the premises, the said defendants became lia- 
ble to pay unto the said plaintiffs, the sum of money in the said 
note specified, when thereunto afterwards requested. In con- 
sideration whereof, &c. they promised,&e. To this count there 
was a demurrer, which was sustained by the court. 

Issue being taken on the common counts, the plaintiffs read to 
the jury the note, and endorsements and rested their cause: 
whereupon the court instructed the jury, that unless the plaintiffs 
proved that they had instituted suit against the maker of the note 
and prosecuted it to insolvency, they could not recover; to which 
the plaintiffs excepted; and now assign for error the charge of 
the court as set out in the bill of exceptions, and the decision of 
the court on the demurrer, to the first count of the declaration. 


Wm. Cocuran, for the plaintiff in error. 
PneLan, contra. 


ORMOND, J.—The special count in this ease, is framed on 
the supposition, that the undertaking by the defendants in error, 
is an absolute and unconditional promise, to pay the amount of 
the promissory note presently 

The contract may be said to consist of two terms, which must 
be considered together, and effect, if possible, be given to both 
of them. First, it is an assignment of the note. ‘This con- 
veys the legal title to the note, and by our law, if not restrained 
by any other part of the contract, would impose a conditional 
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liability on the assignor, depending on the performance by the 
assignee, of the requisition of the statute;—** that suit be brought 
on the instrument against the maker, to the first court of the 
county where the maker resides, to which suit can be brought.” 
Second, the assignors guaranty the payment of the note to the 
assignees. The effect of this stipulation clearly is to create a 
promise to pay the amount of the note to the assignees, if the 
maker is not able to pay; and limits and explains the terms of 
the contract by which the paper was assigned, by showing that 
the condition on which the liability of the assignors was to arise, 
was not the bringing suit to the first term of the court to which 
suit could be brought, and the return of no property found, to 
the execution, but that their liability should depend, on the fact 
of the ability of the maker of the note to pay it. 

The first count of the declaration, supposes the contract to be 
a mere promise to pay the debt presently, without condition or 
qualification. As the note was past due when it was assigned, 
the time of payment is evidently postponed, until the ascertain- 
ment of the fact of the ability of the maker to pay. This fact 
could have been ascertained, either by the ineffectual prosecution 
of a suit in the ordinary mode, or by proof of insolvency, or in- 
ability to pay. ‘The difference between the guaranty in this 
case, and an assignment under the statute, is, that no obligation 
is imposed thereby, to bring suit at the first term to which suit 
can be brought, of indeed to bring suit at all. It follows that 
the declaration is defective, in not averring that the maker of the 
note ¢s unable to pay the same, and the demurrer was, there- 
fore, correctly sustained. It is supposed by the counsel for the 
defendant in error, that the addition of the words, ** waiving 
demand and notice,’”’ characterizes the contract, and shews that 
it was an absolute promise to pay. It is probable, that these 
words were added, under the mistaken supposition, that a de- 
mand and notice of refusal to pay, was necessary to fix the lia- 
bility of the guarantor. But whether such be the fact or not, it 
is impossible to put the construction contended for on these 


wards, as it is inconceivable on that hypothesis, why the parties 
60 
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did not make a promissory note at once. They certainly inten- 
ded something short of an absolute, unconditional promise, and 
something more, than a mere transfer of the legal title to the 
note, or assignment under the statute, and this is satisfied by sup- 
posing the design to have been a transfer of the note, with a 
guaranty that the maker was able to pay it. 

In Allen v. Rightmere, (20th Johnson Rep. 365,) the contract 
was, “I sell, assign, and guaranty the payment of the within 
note.”” The note was not due at the time of the assignment, 
and the court held the undertaking to be an absolute promise to 
pay, at the maturity of the note. It will be observed, that in the 
State of New York, the condition on which an indorser is liable, 
is that demand be made at the maturity of the note, and notice 
given of non-payment. This the guaranty dispensed with, and 
Chief Justice Spencer held that the undertaking was not condi- 
tional, but absolute; ‘* that the maker shall pay the note when 
due, or that the defendant will himself pay it.”? See also the 
President and Pirectors of the Bank of New York v. Livingston, 
(2 Johnson cases 409.) 

The parties having gone to the jury on the common counts, 
. the court instructed the jury that the plaintiff could not recover 
without proving that suit had been brought against the maker of 
the note, and prosecuted to insolvency; in this the court erred; 
the charge should have been that the plaintiff was entitled to re- 
cover on proof that the maker was unable to .pay the amount of 
the note, and for this error the judgment must be reversed and 
the cause remanded. 
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Lacutroot v. Dor, oN THE DEMISE OF THE HEIRS oF RicHarp 
. S. LeEwIs. 


1, In proceedings to obtain a sale of the lands of an intestate, under the act of 
1822 (Aikin’s Digest, 180) it is essential that the Orphans’ court should make 
a final decree subsequently to the sale by the commissioners. 

2. If such a decree is made, it cannot be impeached collaterally by showing an 
omission of the Commissioners, to make a report of the salé as required’ by the 
fourth section of the act of 1822. 

3. The title of the heirs at law is not divested until the conveyance of the estate 
of the intestate, after,the sale made by the commissioners under this act. 


Writ of error to the Circuit Court of Greene County. 


EJECTMENT to recover a tract of land, déscribed in the 
declaration. Plea: Not guilty. 

The lessors of the plaintiff claimed title, as the heirs at law of 
Richard S. Lewis. The defendant, to show an outstanding title 
in another, offered in evidence, the transcript of certain proceed- 
ings had in the Orphans’ court of Greene county, on the peti- 
tion of James Wills, as the administrator of the said Richard S. 
Lewis, for the sale of the land which is sought to be recovered 
in this action, of which Lewis died seized, for the purpose of 
paying his debts, because of the insufficiency of his personal 
estate. On the filing of the petition, the following order was 
made: 

‘¢ Ordered by the court, that the petition of James Wills, ad- 
ministrator of the estate of Richard S. Lewis, deceased, be 
received and recorded. It is further ordered, that a citation issue 
in pursuance of law, and be posted up at three of the most pub- 
lic places in the county, and inserted in the Greene County 
Gazette for five weeks successively, notifying all persons inter- 
ested in the lands and tenements of the said deceased, mention- 
ed in the petition, to appear before the Orphans’ court, at the 





ALABAMA. 





Lightfoot v. Doe, on the demise of the heirs of Lewis. 





court house, at a court to be held on the second Monday of No- 
vember next, to show cause why said lands and tenements shall 
not be sold to pay the debts of the deceased.” 

On the 14th November, 1831, a decree was made by the 
Orphans’ court, which recites that the citations required by law, 
had been issued and published in the manner prescribed by the 
preceding order; the decree then proceeds to order and adjudge 
*‘ that the lands in the said petition mentioned, be exposed to sale 
at public vendue, on giving forty days notice of the time and 
place of sale, by advertisements posted up at three or more public 
places, and by five weekly insertions in the Greene County Ga- 
zette, on one years credit for all the purzhase money, except the 
sum of two hundred dollars, and that amount to be paid at the time 
of selling.”” It was further ordered ¢* that Obadiah W. Hampton, 
John Watson, and Rezin Ridgeway, be appointed commission- 
ers to sell the lands mentioned in the petition according to, and 
upon the conditions before named.” 

At a subsequent term of the Orphans’ court held on the 9th 
of April, 1832, it was ordered ‘ that the note taken by the com- 
missioners appointed to sell the real estate of Richard S. Lewis, 
be received and recorded, and also the receipt of James Wills the 
administrator of the said estate for the money arising from the 
said sale.’’ The note thus ordered to be recorded, is for the sum 
of five hundred and three dollars, dated 31st December, 1831, 
payable to the commissioners named in the decree of the 14th 
November, on the Ist of January, 1833, and is signed by 
Robert L. Kennon and H. L. Kennon. The receipt is executed 
to the commissioners before named, for the sum of two hundred 
dollars, and purports to be in part payment of the lands of 
Richard 8. Lewis, sold to Robert L. Kennon, on the 30th of 
December, 1831. 

Ata special term of the Orphans’ court, held on the 27th April, 
1833, on the final settlement of the estate of Richard S. I.ewis, an 
order was made, which recites “ that it appears that there is of 
the real and personal property of the said estate, in the hands of 
James Wills the administrator, after paying all debts, the sum of 
two hundred and ninety-nine dollars for distribution. But the 
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said administrator not being advised who are the heirs, or the 
number of them he then, by leave of the court, deposited the 
sum aforesaid in the hands of the clerk for distribution; and there- 
upon, it is ordered, that the administrator be discharged from 
the administration. ”’ 

In addition to this record evidence, the defendant proved by 
witnesses, that the conditions of the decree, for the sale of the 
lands bad been complied with in all respects, and the lands sold 
by the commissioners named, to Robert L. Kennon, for seven 
hundred and three dollars, for which he paid two hundred dollars 
in money, and gave the note shown in the transcript of the re- 
cord for the remainder, The defendant also proved the payment 
of the sum of money deposited in court by the administrator 
on the final settlement of the estate, to three of the lessors of 
the plaintiff. 

It was not shown that the commissioners appointed to sell the 
lands, had made any other return, than that shown by the tran- 
script before recited: or that they had made any conveyance to 
the said Robert L. Kennon; or that any order had been made by 
the Orphans’ court confirming the sale of the lands; or directing 
and requiring the commissioners to make a conveyance to the 
purchaser. 

On this state of proof the circuit court charged the jury, that 
the legal title to the lands remained in the heirs of Richard S. 
Lewis, and was net conveyed to Robert L. Kennon by any 
thing appearing in the transcript of the record in evidence before 
them: that before Kennon could acquire the legal title to said 
lands, it was necessary for the commissioners who were appoint- 
ed to sell the same, to have made a report of the sale: that it was 
essential that the Orphans’ court should have made a decree 
confirming the sale, and ordering the commissioners to make 
a deed to the purchaser: and that the plaintiff had a right to 
recover in the absence of such a return and decree. 

It having appeared in evideace that the heirs of Lewis had 
never been in actual possession of the lands, having always beer 
non-residents of the State, the defendant requested the circuit 
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court to instruct the jury, that the proceedings by the adminis- 
trator to sell the lands. which were had in the Orphans’ court, 
were proceedings in rem, and that court having acquired ju- 
risdiction and control of the lands, by virtue of such proceed- 
ings, before the institution of the suit, the jurisdiction and control 
of the Orphans’ court still continued, unless it was shown that 
the proceeding had been finally ended and determined by some 
order dismissing the same, or by some other final order; and if 
such proceedings were not perfect and concluded, then any 
person interested had a right to have the same completed; that 
until the Urphans’ court had relinquished the control and juris- 
diction of soid lands by dismissing the proceedings, or by 
making some final order or decree therein, it was not competent 
for the heirs of Lewis, nor had they any right to institute suit to 
recover possession of the lands; that the Orphans’ court and the 
circuit court for certain purposes had concurrent jurisdiction over 
said lands, and in the exercise of this jurisdiction, the Orphans’ 
court having acquired actual control by the institution of the 
proceedings before it, the circuit court had no right to interfere 
with or interrupt the same, so long as the proceedings before the 
Orphans’ court, and the jurisdiction thereby acquired, contin- 
ued. 

The circuit court refused to give these instructions. The de- 
fendant excepted as well to the instructions given as to the refu- 
sal to give those requested, and now assigns for error the matters 
excepted to. 


Erwin, for the plaintiff in error, insisted, 

Ist. That the instructions given were erroneous according to 
the principles settled in the case of Wyman vy. Campbell’s heirs, 
(6 Porter 219.) 

2d. That the charge asked for ought to have been given. 
Proceedings before the Orphans’ court to obtain a sale of an in- 
testates lands, may be likened to proceedings in rem, and if so. 
the jurisdiction once acquired continues until a final disposition of 
the cause. The case of the Robert Fulton (1 Panie 620.) 


THORNTON, contra. 
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GOLD’ THWAITE, J.—1, The proceedings had i in : the Or- 
phans’ court of Greene county, under which the defendant in 
this ejeetment suit, attempted to set up an outstanding title, were 
instituted under the provisions of an act, passed in 1822, entitled 
‘© an act to authorize administrators to sell lands belonging to the 
estates of their intestates, to which a complete title has not been 
obtained.’’* (Aikin’s Dig. 180, 181.) Thedecision in Wyman 
v. Campbell’s heirs, (6 Porter 220,) is based on the construction 
of the proviso, of the act of 1820, (Aikin’s Dig. 155,) but the 
principle of that case applies equally to all the enactments, by 
which the Orphans’ court is invested with authority to direct a 
sale of a decedent’s real estate; the consequence of such a sale 
must always be, to divest the heirs or devisees of the title. The 
principle then established was, that proceedings to subject the 
real estate of a decedent to sale, were not to be considered as the 
execution of a mere power, and therefore, subject to objection on 
account of irregularities in its exercise; but as the judgment ofa 
court of competent jurisdiction, whenever it appears from the re- 
cord of the proceedings that the events have happened, or the 
acts have been done, by which a jurisdiction over the subject 
maiter has been acquired. From this was deduced another 
principle equally as important: that irregularities, or even actual 
errors, in the proceedings of such a court, cannot be examined in 
a collateral proceeding, but only by writ of error or appeal, or 
by some other mode of proceeding, acting directly and immedi- 
ately on the decree. 

To bring this case within the influence of the decision of 
Wyman v, Campbell’s heirs, it is apparent that the jurisdiction 
of the Orphans’ court should have attached to the tract of land 
which is the subject of controversy, and that there should have 
been a finaldecree. That the jurisdiction of the Orphans’ court, 
attached to the land i in n question, is not - disputed, for ‘the petition 





~ * The title of this act seems ns entirely foreign to its subjett matter. This may be 
accounted for, from the fact that our titles in 1822, were mostly incomplete; or the 
bill, when introduced, may have been limited to titles of that description, and after. 
wards may have been amended so as to include all Jands, whether held by complete 
titles or otherwise. G. 
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shews, that the personal estate was insufficient to pay the debts 
of the decedent; but it is insisted that no final decree was made 
within the terms of the act of 1822; and consequently, that if the 
commissioners appointed to sell, had in fact conveyed the land, 
their conveyance would have passed no title. 

The act of 1822, authorizes the administrator of any deceased 
intestate, or the executor of any deceased testator, who has not 
power by the will of the testator to sell real estate, for the pur- 
pose of paying debts, or to make a more equal distribution among 
the heirs, devisees or legatees, to file a petition setting forth, 
that the estate of his testator or intestate is not sufficient for the 
payment of the just debts of such testator or intestate, or that 
the estate cannot be equally, fairly, or beneficially divided, &c. 
On the filing of this petition citations are to be issued, and cer- 
tain directions are given, as to the manner in which the allega- 
tions of the petition shall be established in specified cases. 
When a sale is ordered by the court, commissioners are to be 
appointed in the order or decree, with directions to sell the 
estate either for money or on credit, as may be most just and 
equitable, and to report to the court, at the time limited in the 
order or decree. The petitioner is not to receive the money or 
bonds returned by the commissioners, until he shall give bond to 
aceount for the same, &c. On the coming in of the report of 
the commissioners, the court is to render a final decree in the 
cause, and if the terms of the sale have been complied with, by 
the purchaser of the estate, the commissioners are to be directed 
by such final decree to convey the estate to the purchaser. 

It will be seen on examination of the statutes of 1820, (before 
cited,) and 1818, (Aikin’s Dig. 154) that neither of them directs 
any proceedings by the Orphans’ court subsequent to the decree 
for the sale. In this important particular they differ entirely 
from the act of 1822. The consequence of this difference is, that 
proceedings under the first statutes are concluded with the decree 
of sale, which is the final decree; but under the act of 1822, the 
order of sale is merely interlocutory, and the final decree in the 
cause is not pronounced until the coming in of the report of the 
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commissioners. When the proceedings under the act of 1818, 
or of 1520, have reached the decree of sale, the action of the Or- 
phans’ court is entirely exhausted, and a writ of error or appeal 
would lie; but under that of 1822, the court would retain the 
entire jurisdiction of the cause, until the further and final decree 
required by the terms of the statute; and until that decree was 
passed the cause could not be removed to an appellate tribunal. 
For these reasons, we arrive at the conclusion that no final de- 
cree operating on the land in controversy, was shown in evidence 
in the circuit court. 


2. We may remark, that we are not prepared to decide that 
a final decree, under the act of 1822, could be impeached col- 
lateraily, even if no report was made by the commissioners of 
the sale, &c. for it seems this inquiry would be as entirely with- 
in the judgment of the Orphans’ court, as any of the previous 
matters of citation or publication, which cannot be inquired into, 
according to the principles settled in Wyman vy. Campbell’s 
heirs. 

It foliows from what has already been said, that there is no 
substantial error in the charge of the circuit court; for notwith- 
standing it assumes the report of the commissioners to be as ne- 
cessary as a final decree, yet as the latter was wanting, the de. 
fence could not be made ovt, and therefore, the error of con- 
sidering the report as essential, did not prejudice the defendant. 


3. There is likewise no error in the refusal of the circuit 
court to give the instructions asked by the defendant. The in- 
stitution of proceedings to subject the real estate of a decedent to 
sale, through the medium of the powers intrusted with the Or- 
phans’ court, does not affect the title of the heirs or devisees 
in the least degree, until a conveyance has been made to a pur- 
chaser, under the decree of sale. Until that period, the title re- 
mains where the law, or the will of the decedent has cast it. 
These proceedings, it is true, have been compared to those had 
in the Admiralty and Exchequer courts in rem, yet it is only as 
to their effect in divesting the title from one, and vesting it in 
another, by an authorized sale, that the comparison holds. The 
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Orphans’ court, unlike the courts of Admiralty and Exchequer, 
never obtains through its officers the actual custody of the 
property, on which its jurisdiction attaches; nor can we ascer- 
tain that it has ever been supposed that the title to lands sought 
to be subjected to sale, is considered as in a state of abeyance. 
The argument is certainly ingenious, but rests for its support on 
principles, which, if applicable at all, are only so as to personal 
estate; and on rules which have never been applied to courts 
proceeding, according to the course of the common law. 
The judgment of the circuit court is afirmed. 





CRAWFORD AND ANOTHER V. CuiLpress’ Executors anp Ex- 
ECUTRIX. 


1, When a bond is assigned to the executrix of the obligor and another, and the 
executrix assigns her interest in the same to her eo-assignee, the latter may 
maintain a suit in equity on the bond agaimst the executors and executrix of 
the obligor. 

2. Though the legal proprietor of a lost bond may maintain an action at law (by 
statute) for the recovery of its amount, the jerisdiction which originally pertain. 
ed to equity in such a case 1s not divested. 

3. Semble. According to the practice in the English Chancery where a demurrer 
is to the whole bill, it is overraled by a plea covering the same ground, and the 
plea in ifs turn is superseded by an answer which presents the same matter in 
defence. But a different practice prevalis here by statute, which makes it 
‘lawful for the defendant to embrace all the matter of his plea and demurrer, 
either general or special in his answer,” and dispenses with the necessity of a 
defendants filing a plea or demurrer in form. 

4. And a plaintiff cannot object at the hearing that a defendant instead of insist- 
ing upon the matter of a plea and demurrer in his answer, has demurred, plea- 
ded and answered in form and at length. The objection if available, should 
have been made on a motion to refer the plea and demurrer with instructions to 
reduce them to a condensed statement of the points they present. 
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5. Where a bond was executed ina State other than that in which suit is brought 
for its recovery, the statute of limitations of the lex fori is the criterion by 
which it is to be determined whether prescription is an available plea in bar. 

6. Semble. An acknowledgement in order to create a promise by implication of 
law, ought to contain an unqualified and direct admission of a previous subsisting 
debt which the party is liable and willing to pay. 

7. A verbal acknowledgement by the obligor will not prevent the statute of limita. 
tions from running against a bond, nor will it revive the remedy upon it after the 
bar of the statute has become complete. 


This case comes here by writ of error from the Chancery 
Court holden at Tuscaloosa. 


The plaintiffs in error were complainants telow. In their bill 
they allege that the defendants testator executed and delivered to 
Martin Phifer of Cabarrus county, North Carolina, a writing 
obligatory to the effect following: ‘* Twelve months after date, 
{ promise to pay unto Martin Phifer or order, the sum of one 
thousand doliars with interest from the date, for value received 
by me. Witness my hand and seal, November Ist, 1817. 


JAMES CHILDRESS, [seat.] 
Test: J. Puirer, 


Tuos. B. Cutipress.” 

That in the latter part of the year 1835, or early in 1836, the 
obligor having previously made and declared his last will, by 
which the defendants were made executrix and executors, de- 
parted this life. That the testator in addition to valuable real 
estate, left personal property more than sufficient to pay all his 
debts, and that the defendants have proved his will and qualified 
as executors. 

It is further stated that after the death of the testator, viz: on 
or about the 10th day of February, 1836, Martin Phifer indors- 
ed the writing obligatory set out above, and-thereby assigned one 
half the amount thereof to Mary Childress the executrix, and 
the other half to the plaintiffs. That after the making of such 
assignment the writing was placed in the hands of James L. 
Childress to be put in a train for collection, and has been lost by 
him; and that after the loss, viz: on the 29th day of October, 
1836, Mary Childress by a deed of assignment, transferred her 
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right, title and interest in the writing, to the plaintiff Crawford. 
Which deed accompanies the bill as an exhibit. 

The plaintiffs also allege that they caused their claim to be pre- 
sented to the defendants within eighteen months after their qual- 
ification as executrix and executors—that the rate of interest of 
North Carolina is siz per centum per annum. Yet notwith- 
standing the justness of the demand, the defendants refuse to 
pay thesame. The bill conciudes with a prayer for relief adapt- 
ed to the nature of the case, and also that process of subpaena 
may issue. 

Each of the defendants answer separately, the executrix ad - 
mitting the execution of the writing obligatory, that it is still 
unpaid and stating the reasons why a collection has not been 
pressed heretofore. The executors in addition to answering the 
allegations of the bill, each demurred to it for want of equity 
and pleaded the statute of limitations. 

The contents of the bond and its loss are shown by proof, and 
the due presentation of the claim to the defendants is admitted. 
Depositions were also taken by the plaintiffs tending to prove an 
acknowledgement by the testator before the statute of limitations 
had run, of his indebtedness to Martin Phifer. 

His honor the Chancellor, deeming the proof of an acknowl- 
edgement by the testator insufficient to remove the bar of the 
statute, dismissed the bill at the plaintiffs cost. 


Peck, for the plaintiff, insisted that the demurrers and pleas 
filed by two of the defendants, were overruled by their answers 
in which the statute of limitations was not insisted on. But if 
the court differed with him on this point, he then contended that 
the proof of an acknowledgement by the testator of his indebt- 
edness within sixteen years prevented the statute from operating 
asa bar. And though the acknowledgement was made before 
the statute had run, it was quite as effectual, and perhaps more 
so in this case, than if made after the bar had become complete. 


Wa. Cocuran, for the defendant, argued that the English 
practice which required that a demurrer and plea should be first 
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disposed of before answer was interposed, presenting the matter 
of defence relied on by plea, did not obtain in this State. It was 
abrogated and the law in that respect entirely changed by the act 
of 1823, ** to regulate proceediags in chancery suits,”’ (Aik. Dig. 
287.) The plaintiffs are not entitled to a decree for the amount 
of the bond, the remedy was extinguished by its assignment to 
Mary Childress, the executrix. He argued further, that the 
proot of an acknowledgement by the testator was insufficient to 
prevent the operation of the statute of limitations, and that where 
the indebtedness was evidenced by a bond, an acknowledgement 
would not stay the operation of the statute, or revive the reme- 
dy upon it. And lastly, chancery has no jurisdiction, because 
the statute had given a remedy in the case of lost bonds. 


COLLIER, C. J.—It is insisted for the defendants in error, 
that equity cannot entertain the case stated in the plaintiffs bill; 
because, 1. Mary Childress having been a joint proprietor with 
the plaintiffs (since she qualified as executrix) of the bond sought 
to be recovered, could not by an assignment of her interest, re- 
vive the remedy against herself and co-defendants. 2. There is 
an adequate remedy at law for the recovery of lost bonds, &c. 

To sustain the first objection, the defendants have cited the 
eases of Tindal v. Bright, (Minor’s Reps. 103,) and Ramsey v. 
Johnson, /Minor’s Reps. 418.) In the former it was decided that 
an action at law could not be sustained on a bill single, payable to 
a firm of which one of the obligors was a partner; and in the 
latter, if the payee of a promissory note signs it as a surety, an 
action at law cannot be sustained on it, either against the princi- 
pal or the surety. The court in Tindal v. Bright, speaking of 
an obligation to pay money, say: ‘* We believe it to be a princi- 
ple equally reasonable and sound, that if a security of this na- 
ture by indorse ment or otherwise, comes into the hands and be- 
comes the property of one of several co-obligors, all right of ac- 
tion in a court of law is thereby extinguished. There can be 
but one satisfaction of such contract; and it would seem absurd 
to suppose that the security may become the property of one 
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bound to discharge it, and yet remain in legal presumption un- 
discharged.”” Whether this reasoning will apply to a case such 
as the present, it is wholly unnecessary to consider, for even in 
the cases cited, the court restricts its remarks to the legal remedy 
without denying the jurisdiction of equity. And it is clear that 
if there is a subsisting right, a court of chancery which looks 
rather at the substance, and in its procedure is untrammeled by the 
technical rules prevailing at law, can afford a remedy which will 
make the right available. Were it otherwise, the strange anom- 
aly would present itself, of an acknowledged right where there 
was no corresponding remedy. 

In respect to the second objection, the act of 1828, “ regulat- 
ing judicial proceedings,” [Aik. Dig. 329,] authorizes the pro- 
prietor of any lost bond, bill, note, agreement, or other instru- 
ment, upon first making oath of the loss, and that the same has 
not been paid, satisfied or discharged to sue and recover at law 
thereupon, upon making proof of the contents of such bond, &c. 

The precise question now raised upon this statute, came before 
the court in Tindall v. Childress & May, (2 Stew’t. & Porter’s 
Rep. 251.) In that case, it was assumed that chancery original- 
ly possessed jurisdiction to enforce the collection of lost bonds 
and notes; and though the statute simplified the proceeding at 
law, it did not exclude the interference of equity. See also, 1 
Story’s Eq. 97 to 103, in which the foundation of the jurisdic- 
tion and the manner of its exercise in such cases, is stated at 
length. We are contented to follow the law, as it was declared 
in the case cited, without examining the question more at large; 
and are breught to the conclusion, that the objections taken to 
the equity of the bill cannot be sustained. 

It is objected by the plaintiffs that the court cannot regard the 
demurrers or the pleas which are embodied in the answers of two 
of the defendants: that by a well settled rule of chancery prac- 
tice, where a demurrer is to the whole bill, it is overruled by a 
plea covering the same ground, and the plea in its turn, is su- 
perseded by an answer which presents the same matter in defence. 
(Story’s Eq. Pl. 532.) However well founded such a practice 
may be in the English chancery, it cannot be followed here. 
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By the act of 1823, “to regulate proceedings in chancery 
suits,” (Aik. Dig. 287,) it is among cther things enacted that 
‘¢no plea or special demurrer, shall be filed to any bill or an- 
swer, but it shall be lawful for the defendant to embrace all the 
matter of his plea and demurrer, either general or special, in his 
answer, and shall have the same benefit thereof, as if the same 
had been pleaded,” &c. This statute dispenses to a great extent 
with formality in equity pleading: neither the demurrer nor 
plea, need be drawn out at length. It was sufficient for the de- 
fendants in the case before us, to have said in their answers, that 
they insisted upon the benefit of a demurrer to the bill, and up- 
on the statute of limitations, in bar of a recovery. But instead 
of embracing an informal statement of these matters of defence 
in their answers, they have embodied a demurrer and plea, drawn 
up with technical precision. The only objection to this mode 
of pleading under our statute is, that it introduces into the record 
unnecessary prolixity; and perhaps upon reference, the demur- 
rer and plea might be so much pruned down, as to reduce them 
to a condensed statement of the points intended to be brought to 
the view of the court. But no such reference wasasked. The 
objection to the pleading was, for the first time, made at the 
hearing. We cannot doubt but the defendants are entitled to the 
full benefit of their demurrers and pleas. 

This brings us to consider whether the plea of the statute of 
limitations will operate so as to bar a recovery. Though the 
contract was made in North Carolina, this question must be de- 
cided by a reference to the dex fori, our statute applicable to the 
case, is as follows: ‘* Every action of debt, or covenant for rent, 
or arrearages of rent, founled upon any lease under seal, and 
every action of debt upon any single or penal bill, for the pay- 
ment of money only, or upon any obligation with condition for 
the payment of money only, or upon any award under the hands 
and seals of arbitrators, for the payment of money only, shall 
be commenced and sued within sixteen years after the cause of 
such action shall have accrued, and not after; but if any pay- 
ment shall haye been made on any such lease, specialty, or award, 
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within or after the said period of sixteen years, then an action 
instituted on such lease, specialty, or award, within sixteen years 
after such payment shall be good and effectual in law and not 
after.” [Aikin’s Digest 270 } 

The earlier decisions in regard to the English statute of limi- 
tations, held that the acknowledgement of a debt without a 
promise to pay, would not deprive the defendant of the benefit 
of the statute. [Dickson v. Thompson, 2 Shower’s Rep. 126; 
2 Vent. Rep 152.] It was next determined that an acknowledg- 
ment of a debt, was evidence from which a jury might infer a 
promise to pay, but would not, if specially found, warrant the 
court to give judgment for the plaintiff. [Heylin v. Hastings, 
Com. Rep. 54; 5 Mod. Rep. 425; Carth. 470; 1 Lord Raym. 
Rep. 389; 1 Salk. Rep. 29; Bul. N. P.148.] The courts after- 
wards went further, and held the slightest acknowledgement 
whether by word or in writing, would take the case out of the 
statute. [Quantock v. England, 5 bur. Rep. 2630; Bryan vy. 
Horseman, 4 East 599; Clarke v. Bradsaw & Coghlan, 3 Esp. 
Rep. 155; Rucker v. Hannay, 4 East Rep. 604, in note.} But 
the more recent adjudications both in the U. States and England, 
have given to the statute a construction more just, and in furth- 
erance of the intention of its framers. [7 Taunt. Rep. 608; 3 
D. & R. Rep. 267; 4 M. & S. 457; 2 Taunt. Rep. 380; 5 M. 
& S. 75; Collyer v. Willcck, 4 Bing. Rep. 313; Owen v. Wool- 
sey, Bull. N. P. 14S; Wetzell v. Bussard, 11 Wheat. Rep. 309; 
Barg’s v. Hall, 2 Pick’s Rep. 368; Clementson v. Williams, 8 
Cranch, Rep. 74; Camdridge v. Hobart, 1 Pick. Rep. 232; 
Sands v. Gelston, 15 Johns. Rep. 511; Lawrence v. Hopkins, 
13 Johns. Rep. 288; Read v. Wilkenson, 2 Brown’s Rep. 16; 
Guier v. Pearce, 2 Brown’s Rep. 37; Jones v. Moore, 5 Binn. 
Rep. 580; Marshall v. Daliber, 5 Conn. Rep. 480; Frey v. 
Kirk, 4 Gill. & Johns. Rep. 509; Lee v. Polk, 4 McC. Rep. 
215; Ford v. Phillips, 1 Pick. Rep. 203.] | And while in re- 
spect to most contracts, the bar of the statute of limitations may 
be avoided by an admission of indebtedness or a promise, yet 
‘¢an acknowledgement which will revive the original cause of 
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action must be unqualified and unconditional. It must show 
positively, that the debt is due in whole or in part. If it be con- 
nected with circumstances which in any manner affect the claim, 
or if it be conditional, it may amount toa new assumpsit, for 
which the old debt is a sufficient consideration; or if it be con- 
strued to revive the original debt, that revival is conditional, and 
the performance of the condition, or a readiness to perform it, 
must be shown.”? [Wetzell v. Bussard, 11 Wheat. Rep. 309. ] 
And ‘*if there be no express promise, but a promise is to be 
raised by implication of law, from the acknowledgment of the 
party, such acknowledgment ought to contain an unqualified and 
direct admission of a previous subsisting debt, which the party is 
liable and willing to pay. Ifthere be accompanying circumstances 
which repel the presumption of a promise, or intention to pay; 
if the expression be equivocal, vague, and indefinite, leading to 
no certain conclusion, but at best to probable inferences, which 
may affect different minds in different ways, we think they ought 
not to be received as evidence of a new promise to revive the 
cause of action. [Bell v. Morrison e¢ ai. 1 Peter’s Rep. 351: 
Moore v. The Bank of Columbia, 6 Peter’s Rep. 86: See also, 
Fries Boisselet, 9 Seg’t. & R. Rep. 128: Danforth v, Culver, 11 
Johns. Rep. 146: Whitney v. Bigelow, 4 Pick. Rep. 110: St. 
John v. Garrow, 4 Porter’s Rep 223: McClung v. Silliman, 3 
Pet. Rep. 278. ] 

His honor the chancellor, examined this case upon the hypo- 
thesis that, the bar of the statute might be avoided by showing a 
sufficient acknowledgment of indebtedness by the testator—but 
considered that the proof was insufficient for that purpose, be- 
cause it did not shew a willingness to pay the debt. Without at- 
tempting to consider the justness of the conclusion of his honor 
upon the evidence, we propose to inquire whether a debt secured 
by bond, or bill single, comes within the principle which allows 
‘¢adirect admission of a previous subsisting debt, which the 
party is liable and willing to pay,’”’ to remove the bar of the 
statute of limitations. 

In respect to the English statute of the 21 Jac. 1 ¢. 16, it has 
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been holden, that though the statute says ‘that actions on the 
case, account, trespass, debt, detinue and replevin shall be 
brought within six years after the cause of action, and not after;”’ 
yet, in all these actions, except assumpsit, the six years com- 
mences from the moment there is a cause of action, and that time 
cannot be enlarged by any acknowledgment. [A’Court v. 
Cross, 3 Bing. Rep. 329.] But in assumpsit a promise to pay 
or such acknowledgment of indebtedness as warrants the im- 
plication of a promise, gives a right of action—such promise is 
sustained by the moral duty imposed, by the original liability. 
And in Tanner v. Sinart, 6 Barn. & Cres. Rep. 603: the court 
speaking of the statute, 21 Jac. 1, say, that though the act places 
all actions of trespass, detinue, case, &c. on the same footing as 
to time, it is only in assumpsit, that an acknowledgment has 
been held to take from a defendant its protection. Lord Ten- 
terden, Ch. J. remarks ‘¢ when in the case of Hurst v. Parker, 
1B. & A. Rep. 92, it was decided to be inapplicable to actions 
of trespass, Lord Ellenborough gave what appears to be the true 
reason, that in assumpsit ‘an acknowledgement of the debt is 
evidence of a fresh promise’ and that promise is considered as 
one of the promises laid in the declaration, and one of the causes 
of action which the declaration states. If an acknowledgement 
had the effect which the cases in the plaintiffs favor attribute to 
it, one should have expected that the replication to a plea of the 
statute, would have pleaded the acknowledgement in terms, and 
relied upon it as a bar to the statute; whereas the constant re- 
plication ever, since the statute, to let in evidence of an acknow- 
Jedgment, is, that the causes of action accrued (or the defend- 
ant made the promise in the declaration) within six years; and 
the only principle upon whieh it can be held to be an answer to 
the statute is this, that an acknowledgment is evidenee of a 
new promise, and as such constitutes a new cause of action, and 
supports and establishes the pron.ises which the declaration 
states. Upon this principle, whenever the acknowledgment 
supports any of the promises in the declaration, the plaintiff suc- 
ceeds; when it does not support them, (though it may shew 
clearly that the debt has never been paid but is still a subsisting 
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debt) the plaintiff fails.”” Again, after reviewing some of the 
earlier and later decisions of the English courts, upor the effect 
of an acknowledgment, the Lord Chief Justice continues, * all 
these cases proceed upon the principle, that under the ordinary 
issue on the statute of limitations, an acknowledgment is only 
evidence of a promise to pay; and unless it is conformable to, 
and maintains the promises in the declaration, though it may 
shew to demonstration that the debt has never been paid and is 
still subsisting, it has no effect.” 

By a provincial statute of Maryland, it is enacted, that no bill, 

bond, judgment, or recognizance, statute merchant or of the 
staple, or other specialty whatsoever, (except such as shall be 
taken in the name of, or for the use of our sovereign the King, 
&c.) shall be good and pleadable or admitted in evidence against 
any person of that (province) State, after the principal debtor and 
creditor have both been dead twelve years, or the debt or thing 
in action is above twelve years standing, 2 Bouvier’s L. Die. 55. 
Under this act it has been decided that the payment of interest 
upon a bond, would not have the effect to avoid its operation; 
*¢ because,”’ say the court, ‘the language of the statute of this 
State in the case of a bond is positive and peremptory that no 
bond shall be good and pleadable, or admitted in evidence, 
after the principal debtor and creditor have been both dead 
twelve years, or the debt, or the thing in aetion, above twelve 
years’ standing, saving to the creditor the usual benefits or 
excepiions of infancy, &c.”? The court further remark: ‘¢ It 
is also incontrovertibly established, that not even an express 
acknowledgment of the debt, will revive the remedy upon the 
bond when barred by the operation of the act.’’ Carroll v. 
Waring ef ad. 3 Gill & John. Rep. 491. 

A statute of New Jersey provides that ‘every action of debt, 
or covenant for rent, or arrearages of rent, founded upon a lease 
under seal; debt on any bill or obligation for the payment of 
money only, or upon any award under the hands and seals of 
arbitrators for the payment of money only, shall be commenced 
and sued within sixteen years next after the cause of such action 

shall have accrued and not after; but if any payment shall have 
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been made on any such lease, specialty, or award, within or 
afier the saicl period of sixteen years, then an action instituted 
on such lease, specialty or award, within sixteen years after such 
payment, shall be effectual in Jaw and not after.” The section 
concludes with the usual saving in favor of infants, &c. 

The construction of this act became necessary in Ludlow v. 
Van Camp, 2 Hals. Rep. 113. Among other counts in the plain- 
tiffs declaration was one, which set out a bond, and charged that 
after the expiration of sixteen years from the date thereof (no 
money having been paid thereon) tle defendant expressly under- 
took and promised to pay, &c. To thiscount there was a de- 
murrer, which being sustained by the common pleas, the plain- 
tiff brought a writ of error to the Supreme Court. Kirkpatrick 
Ch. J. in his opinion maintained, that the bar of the statute de- 
stroyed the legal and equitable obligation to pay the debt against 
which it had run, and consequently the law would not imply a 
promise of payment by the defendant; but although the liability 
to pay was atan end both at law and in equity, yet the moral 
duty was still binding in foro conscientiz, and constituted a suf- 
ficient consideration for an aclual or express promise. Mr. 
Justice Ford held, that the statute took away all remedy upon 
the bond itself, and that the promise laid, was insufficient to main- 
tain the action. That the rule of law was clear, that every in- 
debitatus assumpsit must state the cause for which the debt 
accrued, as for money lent, goods sold and delivered, or what- 
ever was the cause of the debt. The count demurred to, set out 
that the defendant was indebted by bond, while a bond is only 
evidence of a debt, and not the cause or consideration, To say 
that the defendant was indebted dy bond is no morea disclosure 
of the consideration, than to say he was indebted by book, there- 
fore the count is defective in substance, and wholly insufficient 
to maintain an assumpsit. [Cowp. Rep. 12S.] It was conced- 
ed that a bond imports a legal obligation to pay the amount stipu- 
lated, but as to the morality on which it is founded, it may be 
moral or it may be immoral, and the obligation itse/f is no 
proof of either. The learned judge concluded that a promise 
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to pay a bond debt, did not give a cause of action either upon 
the bond or the promise, and the majority of the court concurred 
with him in the opinion that the demurrer wasrightfully sustain- 
ed by the common pleas. 

In Connecticut, the limitations of actions on specialties and 
promissory notes not negotiable, is seventeen years, with a 
saving in favor of persons legally incapable of bringing an 
action. In that State, it has been holden that a bond barred by 
the statute of limitations cannot be revived by an acknowledg- 
ment, or express premise to pay. Fuller v. Hancock, 1 Root’s 
Rep. 238; cited from 6 Am. Com, Law cases, 484. To the S. 
P. and cited from the same volume see Marston v. Seabury, 2 
Penn. Rep. 435, 702. 

The statute of New Jersey bears a resemblance so striking 
to our own, as to leave but little doubt that our act was borrowed 
from that State. Neither of the acts recognize a direct ac- 
knowledgment or an express promise, as being sufficient to re- 
move the bar of the statute, but expressly provide that a pay- 
ment within or after the period of sixteen years, shall have 
that effect. Now may not the trite mixim expressio unius ex- 
clusio est alterius be appropriately applied? If the Legislature 
had intended that an acknowledgment, or an actual promise 
should avoid the operation of the statute, it would have been 
very easy to have so said, and as the Legislature seem to have 
considered what should deprive a party of its protection, and 
provided for one case, the conclusion is but reasonable, that it 
was not intended that any other state of facts should remove the 
bar. 

The terms of the act of Maryland are very strong, in declar- 
ing that no bond &c. shall be ‘* good and pleadable or admit- 
ted in evidence’”’ after the statute has run, yet the common 
sense meaning of our act, is quite as potent, in providing that 
the action shall be brought within sixteen years afler the 
cause of it shall have accrued, and not after. True, if many 
of the decisions upon the statute of Jac. of 1, and other kindred 
enactments are to be regarded as correct exponents of the legis- 
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lative will, the terms of our act. cannot in point of force com- 
pare with those of the Maryland statute. But these decisions we 
have seen in many instances, have been overruled by the court 
which made them; and in England, where a long course of con- 
tradictory and almost unintelligible adjudications, had involved 
the law on this head in inextricable confusion, it was thought 
best to declare it by direct legislation. And this has accordingly 
been done by several statutes enacted in the 9th of Geo. the LV. 
See Wilkinson, on the statute of limitations, 157, et post. 

It is perhaps worthy of remark, that our statute as well as that 
of New Jersey from which it was doubtless copied, was enact- 
ed long after many of the most objectionable decisions were 
made upon the statute of Jac. the Ist, and even after the En- 
glish courts had expressed a dissatisfaction with their course of 
decision, and manifested a desire to retrace their steps and to 
return to the letter and spirit of the act. Such being the case, 
is it not more than possible that the Legislature intended to pre- 
vent a similar disregard of their will, by providing expressly 
the only case in which the remedy should be kept alive, after the 
Jimitation had run? 

It is insisted for the plaintiffs, that the acknowledgment 
having been made before the statute had run, it shews that at 
the time of the acknowledgment there was a subsisting liability, 
and that the statute can only begin to run from this latter period. 
The view we have already taken of the act, is perhaps a suffi- 
cient answer tothisargument. But it may be further added, that 
the statute of limitations **is a wise and beneficial law, not 
designed merely to raise a presumption of payment of a just 
debt, from lapse of time, but to afford security against stale 
demands after the true state of the transaction may have 
been forgotten, or be incapable of expianation, by reason of the 
death or removal of witnesses. Bell v. Morrison e¢ al. 1 
Peter’s Rep. 351. See also Moore v. The Bank of Columbus 6, 
Peter’s Rep. 86. 

That there are authorities which assert that the statement is 
founded on the presumption of payment’ cannot be denied, but 
the opposite authorities are sustaincd by the current of decision 
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at this day, as more consonant to legal rules. Tanner v. Smart 
6 Barn. & Cres. Rep, 603; A. Court v. Cross, 3 Bing. Rep. 329. 
But it is needless to multiply authority to this point, since itis 
clear that the recent adjudications, with scarcely an exception 
in regard to acknowledgments, proceed upon the idea that the 


law is as we have stated it. The argument being founded upon 
the idea that the statute on/y presumes a payment from the 
length of time, and the reverse being the law, it is unnecessary 
further to consider it. ‘ 

In determining the question before us, we can derive but little 
aid from the English authorities. There, specialties are not 
embraced by the statute of limitations, and the common law 
merely presumes a payment from the staleness of the demand; 
consequently, every acknowledgment which counteracts that 
presumption is admissible in evidence. 

It has been argued for the plaintiff, that if an acknowledgment 
will not revive the remedy upon a bond, it will not avoid the 
bar when sought to be set up against a promissory note, bill of 
exchange, or other parol contract; that the statute applicable to 
each case, must receive asimilar construction. Without attempt- 
ing an exposition of the act so far as it relates to promissory notes, 
&c.,'it is sufficient to remark that the Legislature in declaring its 
will in respect to the limitation of aciions, have used different 
terms as applying to bonds, from those employed in regard to pro- 
missory notes, &c. See Aik. Dig. 270. 

The view we have taken, is decisive of the case, anc it remains 
only to declare, that the decree of the court of chancery must 
be affirmed with costs. 
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1, In the absence of fraud or gross negligence, a mortgagee in possession, is not 
chargeable with the value of the rent of the premises, but only with the rent ac- 
tually received. 

2. A mortgagee in possession, is not chargeable with interest on rent received by 
him, unless there be some peculiar circumstances in the casc, making it proper 
he should be so charged. 

3. A witness, who has purchased an interest in real estate, to which it is afterwards 
ascertained the vendor has no title, is competent to prove the amount of the rent 
received, and improvements made, by such vendor. 

4. Where a purchaser under a deed of trust, is by a decree of the court, required 
to account as a mortgagee, and allowed the benefit of lasting improvements 
made by him, the value of such improvement is ascertained by its cost, and not 
by its value at the time of taking the account. 


Error to the Circuit Court of Mobile, sitting in Chancery. 


THIS case is brought to this court, on exceptions to the re- 
port of the Master in chancery. The order of the court, directs 
a report on the following matters: 

ist. Of the amount of money paid oy A. F. Stone & Co. on 
account of their said indorsement for said Hogan, as in said deed 
of trust mentioned, and of the interest thereon. 

2d. Of the reasonable rents and profits of said premises, from 
the time said Stone & Co. received possession thereof, under 
said lease from Hogan, as in his bill mentioned, and interest on 
such payment as he made to said Stone & Co. since they received 
possession thereof. 

The Master reported, 

Ist. That the debt of Hogan to the defendants, being money 

paid by them for him, and interest thereon, was $5632 26 
2d. That the rents and profits received by the de- 

fendants, amounted to , 5776 52 
3d. That the payments made by Hogan on said 

debt and interest amounted to 3236 95 
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4th. That the value of the lasting improvements 
were 4484 00 
5th. That the balance due from Hogan, was 1102 76 


To this report, the complainant filed exceptions, 

Ist. That-M. D. Eslava was admitted as a witness, when he 
was interested. 

2d. That his evidence was taken as the basis of the report. 

3d. That no interest was allowed on the rents. 

4th. That the masters report is not founded on all the evi- 
dence, and should be larger. 

5th. That the master has charged only the rent actually re- 
ceived, and not the reasonable value of the rent. 

6th. That the allowance for improvements was not sup- 
ported by the proof, and was excessive. 


The court overruled the exceptions, and decreed that the com- 
plainant should be allowed to redeem, on the condition of paying 
the balance found by the master. 

The evidence on which the report is founded, was the evidence 
of J. J. Vanroy, who proved that in November, 1824, A. F. 
Stone & Co. built an addition to the wharf, which cost $600; that 
the addition was a necessary one, and that a warehouse was 
built the latter part of 1825, or early in 1826; does not know 
the cost; and some filling up done; thinks $130 a fair charge for 
it; that the lot was fenced in about the same time. That $400 
was a reasonable rent for the lot and wharf, up to 1826. 

M. D. Eslava proved, that the wharf and lot from Septem- 
ber 1826, had been leased to him; that he paid five hundred dol- 
lars rent for it, per year, until 31st October, 1832, and from that to 
the lst November, 1835, seven hundred dollars. That for the 
last vear, ending 3lst October, 1835, he rented the wharf to 
Jude, at eight hundred dollars; that the above was a fair and 
reasonable rate for the premises; and he thinks they could not 
have rented for more then: that in 1829, he rented the wharf 
alone to Terry, for five hundred dollars; that he deducted from 
the rent, taxes and other charges for repairs, as per account here- 
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unto annexed. He further states, that he purchased in 1833, one 
undivided fourth part of said !ot from defendants. 

From this deciee the complainant prosecutes his writ cf error 
to this court, and now assigns for error, 

Ist. The court erred, in overruling the exceptions to the report 
of the Master. 

2d. The court erred, in rendering a final decree requiring the 
complainant to pay the amount found due by the report. 


Srewanrt, for the plaintiff in error, cited, Powell on Mort- 
gages 949, 957: 5 Pickering’s Rep. 160. 

LeEssEsNE, contra, cited 2 Marshall’s Rep. 339: 3 Mass. Rep. 
153: 1 Jacob, & Walker 650: 1 Hopkins’ Rep. 283: Powell on 
Mortgages 987, note 1: Gressly Eq. Ev. 241, 248, ’9: 1 Ch. 
Ca. 258: 1 Equity Ca. ab. 328: 1 Vernon, 476: 3 Bac. ab. 657: 
§ Munford 426: 1 Vernon’s Rep. 45. 


ORMOND, J.—The points discussed at the bar, in this case, 
are, 

Ist. Was Eslava a competent witness to prove the amount of 
rent and repairs. 

2d. Are the defendants chargeable with the va/ue of the rent 
of the premises, or only with the rent actually received. 

3d. Was it right to charge the value of the lasting improve- 
ments made, at their costs, or should their value have been as- 
certained at the time of the reference. 

4th. Should interest not have been charged, on the amount 
received for rents. 

Mr. Eslava was examined as a witness before the Master, 
to prove the rent received, by the defendant, Le Pretre. For 
this purpose, he was. the best witness that could be produced, as 
he had himself rented the mortgaged premises, and best knew 
the amount paid; but it is said he was incompetent, from inter- 
est. This interest is supposed to consist in his having purchas- 
ed from Le Pretre, one third part of the premises, at a time 
when Le Pretre was considered the owner, having purchased at 
a trust sale, which this court afterwards decreed to be void. 
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It is not easy to conceive how this could render him incompe- 
tent to prove a fact, in no way connected with the title. The 
counsel were understood to rest their objection on the right of 
the witness to the amount which might be decreed in favor of 
Le Pretre, to reimburse him, for his purchase money. But it 
is not shown that Le Pretre is not amply able to satisfy Eslava 
without having recourse to this fund; and we therefore de- 
cline examining the question of his right to this fund, beyond any 
other creditor of Le Pretre. It is very certain, that the witness 
had no interest in the question, about which he was cailed to tes- 
ify. 

It is the settled practice in England, that a morgagee in pos- 
session, is not accountable for the value of the lands, but only 
for the profits actually realized, unless he be guilty of fraud, or 
wilful default. (See the cases collected by Powell on mortga- 
ges 949.) Such have also been the decisions in Virginia, Ken- 
tucky, and Massachusetts, as is well settled by the cases cited 
by the counsel for the defendant in error. With the reasons 
and propriety of these decisions, we are perfectly satisfied. In 
this case, to hold otherwise, would be productive of the grossest 
injustice. The purchase of Le Pretre, under the deed of trust, 
was by this court declared void. The lease to Eslava, was 
made while the defendant might have supposed the property was 
his own. To hold him accountable to the complainant for any 
rise in the property, or for any profit the lessee might have made 
by underletting, would be a great hardship. A mortgagee in 
possession is only required to deal with the property as a pru- 
dent man would do with his own. 

The reasoning here employed would seem to point to the con- 
clusion, that the morgagee should not be chargeable with inéer- 
est on the rent received. He is not entitled to charge for his 
trouble in managing the estate, not even when there is an agree- 
ment to that effect, with the mortgagor. (French v. Baron 2 
Atkins, 126.) Nor fora receiver, unless the estates be so distant 
that one is necessary, 1 Vernon 316: Davis v. Dandey, 3 Mad- 
dox 170. Nor can he make a charge for any but permanent 
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repairs or improvements, Godfrey v. Watson, 3 Atkins, 51S. 
Such being his responsibilities it would not be equitable, to charge 
him with interest on money, which may lie dormant in his hands; 
—and such is the established principle in England, where interest 
js not charged on the account taken of the rents and profits, un- 
less there be some peculiarity in the case; as where no interest 
is in arrears, when the mortgagee takes possession, Shepard v. 
Elliott, 4 Maddox 254; or where the rent greatly exceeds the 
interest of the mortgage debt; in which event annual rests are 
directed to be made, and after the payment of the interest, the 
excess is applied to sink the principal. See the cases cited, in 
which this principle is established in Powell on mortgages, 949 
—a, and Coote on mortgages, 556. So inthe case of Brecken- 
ridge y. Brooks, 2 Marshal! 340, which was elaborately consider- 
ed on a rehearing, it was determined that the mortgagee in pos- 
session, was not chargeable with interest on rent received. 

These decisions in our opinion, are founded in justice. The 
mortgagor can at any time, regain the possession of the proper- 
ty, by paying the debt. If he does not do so, and the mortga- 
gee is at the trouble of paying himself, it is not reasonable that 
he should be charged with interest on the amount thus received, 
jn small sums and at remote intervals, which are never of so 
much value as when the whole amount is received at once. 

In Gibson v. Crehore, (Sth Pickering, 146,) the court charg- 
ed the mortgagee in possession, with interest on the rents and 
profits; but that case was decided on its own circumstances, the 
court considering that the widow was precluded by the purchase 
of the mortgage, from claiming her dower without filing a bill 
to redeem, and the court declined determining the general rule. 
But in that case, it is to be observed, that five per cent. commis- 
sion was allowed on the rents and profits received, by the assignee 
of the mortgage. 

There are peculiar circumstances in this case, which would 
make it improper to charge interest on the rents received, as the 
defendant was in possession under a purchase, and is only a 
constructive mortgagec in possession ; but we prefer to rest the 
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case on the general rule applicable to such cases, which is, that a 
mortgagee in possession, isnot chargeable with interest on the rent 
or profits of the estate, unless there be some circumstances con- 
nected with the transaction, making it proper he should be so 
charged. 

The previous decree made in this case, directed the defend- 
ant to be credited with the value of all lasting improvements, 
made on the property. It is insisted that the value, at the time . 
of taking the account, should be the criterion, and not the costs 
of making such improvements. 

The decree ascertains that the defendant shall be entitled to a 
eredit for lasting improvements, and such is the general rule in 
these cases. But there is a peculiar propriety in allowing it in 
this case, and to estimate it by the actual cost; for not only was 
the rent enhanced thereby, the improvement being the building 
a wharf and warehouse, filling up water lots, &c.; but the 
improvements were made as before stated, by the defendant, 
under the impression that he was the owner. They were per- 
manent in their character; the complainant has had the full 
benefit from them in the receipt of the rent, and must reim- . 
burse the defendant by allowing him the cost of their erection. 

It results from this examination, that there is no error in the 
decree of the court below, and it is therefore affirmed, at the 
cost of the complainant in error. 
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Witirams v. THlArper. 


1. A declaration in debt is good though the sum demanded in its commencement 
is less than the penalty of the obligation; the s:atement of a specific sum is un- 
necessary in the commencement of a declaration in debt, and if stated may be 
regarded as superfluous. 

2, When the condition of an obligation is to make title for land to the obligee on 
a day certain, and likewise on a contingency which if it happens, is more with. 
in the knowledge of the obligor than of the obligee, in a plea of readiness to 
perform, it is necessary for the obligor to aver notice of the existence of the con- 
tingent fact to the obligee ; and without such averment the plea will be bad. 


Writ of error to the Circuit Court of Russell County. 


ACTION of debt. The declaration is to the following effect: 

‘¢ John J. Harper complains of Wesley Williams ina plea, that 
he renderto him the sum of twenty-five hundred dollars, with in- 
terest thereon, which he, the said defendant owes to and unjustly 
detains from him, the said plaintiff. For that whereas, the said 
‘defendant heretofore, to wit: on the 7th day of December, 1836, 
by his certain writing obligatory, sealed with his seal and now 
to the court here shewn, the date whereof is the day and year 
aforesaid, acknowledged himself held and standing bound unto 
the said plaintiff in the penal sum of five thousand dollars, for 
which payment he, the said defendant, bound himself, his heirs 
and assigns. The condition of which said writing obligatory 
was, and is such, that if the said defendant should well and truly 
make good and sufficient titles”? (to a certain tract of land, the 
description of which, is not necessary for the understanding of 
the points decided) ‘to the said plaintiff or his assigns. The 
title to be made by the 25th day of December, 1837; provided, 
the defendants should succeed in making good his claim to said 
land; and if he, the defendant should be satisfied by the first day 
of April, then next, of the validity of his claim to the said Jand> 
he obligated himself to give his bond to make said title by the 
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Jast mentioned time; but in case the said defendant should fail 
to make good his claim to said land by the 25th day of Decem- 
ber, 1837, he then bound himself to pay to the said plaintiff 
twenty-five hundred dollars, with interest from the first day of 
April, 1837. And the said plaintiff avers that the said defen- 
dant did not on the 25th day of December, 1837, or at any other 
time, before or afterwards, make, or offer to make, or cause to 
be made to the said plaintiff, any title whatever, to the said land; 
and did not succeed at any time from the day first aforesaid hith- 
erto, in having obtained, or acquiring a just and sufficient claim 
or title to the said land; and did not at any time since the 
making of the said writing obligatory, satisfy himself, or become 
satisfied of the validity of his said claim to said land; or of any 
claim which he ever had or set up to the same. And the said 
plaintiff further avers, that the said defendant wholly failed from 
the day first aforesaid, and from the time of making the said 
writing obligatory hitherto, to make good his claim, or any 
other claim to or concerning the said land. And thedefendant has 
not at any time since the making of the said writing obligatory, 
given his, or any bord, to make titles to said land; or paid the 
said plaintiff the sum of twenty-five hundred dollars in said 
writing obligatory mentioned, or the interest therein mentioned, 
or any part thereof. Yet the said defendant, though often re- 
quested so to do, hath not paid the sum of money last mentioned, 
or any part thereof, nor the said interest, nor any part thereof; 
but the same hath hitherto wholly neglected and refused, to 
the damage of the said plaintiff of five thousand dollars; whereof 
he sues, &c.”? 

The defendant demurred, but the court overruling the demur- 
rer, he pleaded five special pleas, to the first and third of which 
the plaintiff joined issue, and demurred to the second, fourth and 
fifth, which are as follow: 

‘62d. Actio non because the defendant saith that after the 
making of the said obligation, that is to say, on the 25th day of 
December, 1837, he was ready and willing, and has at all times 
been ready and willing, and does hereby offer to make to the 
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said plaintiff, good and sufficient titles to the said land, according 
to the true intent and meaning of the said obligation and the con- 
dition thereof, and this he is ready to verify, wherefore he prays 
judgment, &c.”’ 

‘© 4th. clion non because the said defendant on the lst day 
of April, 1837, became satisfied of the validity of his claim to 
said land, and on the said 1st day of April, 1837, was ready and 
willing, and has at all times since been ready and willing to 
make to the said plaintiff a bond for titles of said land, and this 
he is ready to verify wherefore he prays judgment, &c.”’ 

‘6 5th. clio non because the defendant says that the plain- 
tiff did not on the 25th day of December, 1837, nor has he at 
any time since, tendered to the defendant a deed for him to exe- 
cute for the said land, and this he is ready to verify, wherefore 
he prays judgment, &c.”’ 

These demurrers were sustained, and the defendant declining 
to plead over, the cause was submitted to a jury, and a verdict 
returned for the plaintiff on the issues between the parties, on 
which judgment was rendered. 

The defendant assigns the overruling his demurrer, and the 
sustaining the demurrer of the plaintiff, as error. 


- Goxieutcy for the plaintiff in error, submitted the case on a 
brief presenting two points. 

Ist. The declaration is bad as the suit is brought for the sum 
secured by the bond, when it should have been for the penalty. 

2d. The pleas are good, particularly the 2d, under the authori- 
ty of Wade v. Killough. (5S. & P. 450.) 

DarGAN, contra, insisted that the supposed defect of the de- 
claration, in claiming too little, was no error; but if the precise 
sum is necessary to be claimed, then he relied on the declaration 
to show that the penalty was included as a security for making 
the litle, if oblained by the defendant: in the event the title was 
not obtained then the defendant stipulated to pay a sum cer/ain, 
for which debt was the proper remedy, and the penalty need 
not be noticed. 

As to the pleas he submitted, that the fact of obtaining a title 
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was solely within the knowledge of the defendant, and therefore 
notice should be given to plaintiff, and averred in the pleas. 


GOLDTHWAITE, J.—1. We think this declaration is sub- 
stantially good, without considering the view taken of the 
obligation as presenting distinct and independent stipulations; 
one secured by a penalty, and the other standing unsecured, as 
a mere promise to pay a sum certain on a particular contingency. 

It will be perceived that the obligation, if correctly set out, 
is not drawn in a very artificial manner, and from this cir- 
cumsitance, it is not unlikely the pleader was embarrassed in 
ascertaining precisely what was meant by the parties; instead 
therefore, of setting out only the legal effect of the obligation, 
he has chosen to let it speak for itself, by inserting its condition 
in Azxc verba, in the declaration. It is manifest if the sum de- 
manded in the commencement of the declaration is stricken out, 
that all incongruity vanishes with the elimination. In the case of 
Lord v. Houston, (11 East. 62,) a similar objection was taken to 
the declaration, and Lord Ellenborough then said there is no diffi- 
culty in disposing of this case in this court; (i. e. the King’s bench) 
where the proceedings are by bill, the words at the beginning of 
the plea,that he render to him so much, which raise the question 
are themselves superfluous, and therefore may be rejected: by 
rejecting these words there is in each count, a perfect demand 
of asum certain, without reference to the sum first mentioned 
in the declaration.”” A similar decision was made in the court 
of common pleas, in McQuillon v. Cox. (1 H. Black, 249.) 

These cases are conclusive to show that the objection taken to 
declaration cannot prevail; for if the sum named in the com- 
mencement is stricken out, no assertion elsewhere appears that 
the debt demanded is one sum or the other, and the plaintiff 
would recover according to the legal effect of the contract. 

2. With respect to the pleas demurred to, we are clear that 
the averment of notice was essential. ‘I'he fact that the defend- 
ant was prepared and able to make a title, was within his knowl- 
edge; but could not be known to the plaintiff without informa- 


tion derived from the defendant. In this essential particular, 
64 
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this case differs from that of Wade v. Killough, (5S. & P. 450) for 
there the agreement was to make the title absolutely on a certain 
day; here the title was only to be made on acontingency. The 
plaintiff was not bound to prepare or tender a deed, until ad- 
vised to do so by the defendant. 

Let the judgment be affirmed. 








Durree v. PENNINGTON, USE &c. 


1, A bill of exceptions which states that the defendant offered to examine the nom- 
inal plaintiff as a witness, to which the plaintiff objected, and his objection sus- 
tained, and the witness excluded, was held to raise the question whether the 
nominal plaintiff was a competent witness. 

2. A party offering a witness may be required by the court to state what he expects 
to prove by him, but where, without such a requisition the court excludes a wit- 
ness in limine, its decision must be understood to have been made upon an ob- 
jection to the witness himself, and not to the testimony he is expected to give. 

3. In general, the party taking a bill of exceptions must show that he might have 
been prejudiced by the decision excepted to; but where a party has been denied 
the right of examining a witness upon points pertinent to the issue, it will be in- 
tended that he may have been prejudiced. 

4. The defendant may examine the nominal plaintiff as a witness, if the latter does 
not object to give evidence; and where it is stated in the bill of exceptions that 
the plaintiffs counsel objected to his examination, the objection will be understood 
to have come from the plaintiff really interested in the suit. 


THIS was an action of assumpsit brought by the defendant 
in error in the County Court of Tuscaloosa. The cause of ac- 
tion is a promissory note of the following tenor: 

*¢ Dollars 750 00. Tuscaloosa, January the 2d, 1837. 

*¢ On the first day of January, eighteen hundred and thirty- 
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nine, I promise to pay Abel Pennington or bearer, seven hundred 
and fifty dollars, for value received. 
‘MATTHEW DUFFEE.” 

The case was tried on the pleas of non assumpsit, payment 
and set off. 

On the trial, a bill of exceptions was certified by the presiding 
judge, in which among other things, it appears that the defendant 
below called the nominal plaintiff Abel Pennington, as a wit- 
ness, and offered to examine him as such, to which the plaintiffs’ 
counsel objected, and his objection was sustained by the court, 
and the witness excluded, whereupon the counsel for the defend- 
ant below excepted and has prosecuted a writ of error to this 
court. 

The only question here raised is, did the county court err in 
excluding the party proposed to be there examined as a witness. 


Wa. Cocuran, for the plaintiff. 
J. L. Martin, contra. 


COLLIER, C. J.—The counsel for the defendant in error 
insists that the bill of exceptions does not present the legal question 
intended to be raised, in such a manner as to authorize this court 
to consider it, that as the point to which the examination was to 
be directed is not stated, the court cannot know that it would 
have been pertinent and within the scope of the issue; and con- 
sequently cannot say that the decision of the county court ope. 
rated to the prejudice of the plaintiff. In answer to this argu- 
ment, it may be remarked that the rejection of the party as a 
witness, does not seem to have been influenced by an objection to 
the particular facts desired to be brought out, but rests rather upon 
the broad ground of incompetency. The covrt could not anti- 
cipate that an improper question would be asked the party, and 
if he was a competent witness, could not have arrested his exami- 
nation, until it was discovered that it was leading to a disclosure 
not permissible by law. : 

Upon the introduction of a witness the party for whom he is 
called to testify, is not bound to state in advance what facts he 
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expectsto prove by him. _ True, he may be required by the 
court to make such a statement, but when without such a requisi- 
tion the court excludes a witness in dimine, its decision must be 
understood to have been made upon an objection to the witness 
himself, and not to the testimony he is expected to give. 

The general principle has been repeatedly recognized by this 
court, that the party taking a bill of exceptions must shew that 
he might have been prejudiced by the decision excepted to, or 
the proceedings below will not be disturbed. [See also McDougal 
v. Fleming. 4 Ohio Rep. 389: King v. Kinny, Ibid. 81: Souldon 
v. Van Rensselaer, 9 Wend. Rep. 493: Richardson v. Dennison 
1 Aik. Reports 210: Steans v. Warner, 2 Aik. 26: Snow- 
den v. Warner, 3 Rawle’s Rep, 101: Harrison vy. Baker, 1 J. 
J. Marshall’s Rep. 317: Ingraham vy. White, 2 Miller’s Rep. 
294-8.] In framing the bili nothing should be left to conjecture, 
for if the bill be so loosely drawn as to leave the matter greatly 
in doubt, the judgment ecmplained of will be sustained notwith- 
standing there may be some reason to suspect that error may 
have intervened. So if the point réserved consist in the exclu- 
sion of evidence offered, the bill should distinctly shew that 
such evidence was relevant at the time, when the decision com- 
plained of, was made. [Turner v. Fendall, 1 Cranch’s Rep. 
132: Jackson ex dem of Webb vy. Roberts’ Executor, 11 Wend. 
Rep. 422: Eaton v.Houghton, 1 Aik. Rep. 380: Gratz v. Gratz, 
4 Rawle 411—430.] 

These principles which are relied on by the defendant in er- 
ror as sustaining his objection to the bill, we think are entirely 
inapplicable. The plaintiff in error was denied the privilege 
of examining the witness, whose testimony, no matter what it 
might have been, was held inadmissible, as coming from an in- 
competent source. lu the exclusion of the witness, no reference 
is made to the facts he was expected to disclose, and the plaintiff 
in error not being required to state what was expected to be prov- 
ed, the bill need not have alluded to them. That the plaintiff 
has been prejudiced prima facie by the decision of the court, 
we think sufficient)y appears—he has been denied the right of 
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examining a witness upon points pertinent to the issue—that ma- 
terial evicence would have been given by the witness, we must 
at leasf, intend was believed by the plaintiff. 

This point was decided by the court of appeals of Kentucky, 
in Force v. Smith, 1 Dana’ Rep. 151. In that case the court 
say, that a party is not bound when he calls a witness who is 
competent, to announce the fact which he intends to prove by 
him,*before he is sworn; and if the court reject such witness, it 
is error, although it do not appear whether his testimony would 
have been material or not. Onrconclusion upon this point is, 
that the bill of exceptions very clearly presents the question, 
whether Pennington, the nominal plaintiff in the county court, 
was a competent witness for the plaintiff in error. 

It was argued for the defendant in error that by an inflexible 
rule of law, a party to the record without regard to his interest, 
is an incompetent witness to testify against his own interest, even 
though he consent to be examined. 

In Prewett v. Marsh. 1 Stew’t. & Porter’s Rep. 17, this pre- 
cise question was raised. In that case the action was brought in 
the name of Prewett for the use of Johnson, for the recovery of 
money collected by the defendant, Prewett was offered as a wit- 
ness in favor of the defendant and rejected by the county court. 
This court in revising the decision by which the nominal plaintiff 
was rejected, say ‘‘ we are of opinion, that Prewett being a party 
to the record, and interested in the event of the suit, at least so 
far as related to the cost, the defendant could not claim the bene- 
fit of his testimony as a matter of right. But if Prewett was 
willing to testify on the part of the defendant, this was against 
his own interest, and the defendant would be entitled to the ben- 
efit of his evidence. In the bill of exceptions it is not express- 
ly stated that Prewett was willing to be sworn and examined as 
a witness,”’ but it is stated ‘¢ that Prewett coming to the book 
and being ready to be sworn to give testimony” was rejected by 
the court; and from which the inference is plain, that he was 
willing to be sworn, and to give evidence. It was his privilege 
to claim the exemption when called as a witness by the defend- 
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ant, unless he objected, and insisted on his right, his willingness 
to testify was aclear implication.”” To the same effect are John- 
son v. Blackman, 11 Conn. Rep. 342: Stanberry’s lessee v. Nel- 
son, 1 Wright’s Rep. 76: Owings v. Henderson, 5 Gill. & Johns. 
Rep. 134—146: Albers v. Wilkins, 6 Gill. and Johns. Rep: 
$58: Hair v. Martin, 5 Watt’s Rep. 179: Gravier’s Curator v. 
Cullion, 11 Lou. Rep. 269—276: The King v. The Inhabitants 
of Woburn, 10 East Rep. 395: Worroll v. Jones e¢ al. 7 Bing. 
Rep. 395: Norden v. Williamson, and Twibill, 1 Taunt. Rep. 
378: Wistar v. Walker, 2 Browne’s Rep. 166: Bate and another 
v. Russell ef al. 1 Mood. and Malk. Rep. 332. 

In the case at bar, the bill of exceptions states that the plaintiff 
in error called Abel Pennington and offered to examine him as 
a witness, to which the plaintiffs (defendant in error) counsel ob- 
jected, etc. “ The plaintiffs counsel”’ must be understood to have 
been the counsel of the party for whose use the suit was brought, 
not of the nominal plaintiff; for as the latter was not interested in 
what was to be recovered, he cannot be supposed to have been 
represented by counsel. Pennington then was excluded at the 
instance of his cestue gue use, without having objected to give 
evidencc—such, at least, is the legitimate inference. Being call- 
ed by the plaintiff in error, as a witness, we must intend that 
his testimony would have been adverse to his interest, or that 
there was an equilibrium of interest touching the matters as to 
which he was to be examined. 

In this view of the case, Pennington being rejected without 
objection by himself, or stating an unwillingness to give evidence, 
Prewett v. Marsh is conclusive to shew that the county court 
erred, and its judgment is consequently reversed and the case re- 
manded. 
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Evans, ApMINISTRATOR v. Norris, Stopper & Co. 


1, It is not necessary to state in a commissission to take the deposition of a witness, 
in a case in which a mercantile firm is a party, the names of all the parties com- 
posing the firm, but it will be sufficient to identify the commission as a paper in 
the cause, to describe the firm by its style, as N.S. & Co. 

2. Where a general replication is filed to a plea of the statute of non claim, the bur- 
then of proof is cast on the plaintiff; but if the plaintiff reply specially, that ad- 
vertisement was not made by the defendant within two months after the grant of 
letters of administration, such replication, as it would admit that no presentment 
had been made, would shift the onus to the defendant. 

3. A drawer of a bill of exchange accepted for his accommodation, is not entitled to 
a notice of non payment. 

4. When anentry appears on the record, that on suggestion of the plaintiff, the de- 
fendant had been removed from his office of administrater, and a sci. fa. is or- 
dered to issue to the sheriff, and no return is made, if it appear from the record, 
that afterwards the defendant appeared, and that judgment was rendered against 
him, on the verdict of a jury, it will be presumed that the order for a sci. fa. was 
vacated, or waived by the parties. 


Error to the Circuit Court of Wilcox County. 


ASSUMPSIT by the defendants in error, against the plaintiff 
in error. 

Pleas, non assumpsii, payment and set-off, statute of limita- 
tions, and statute of non claim; upon all of which issue was taken. 

At the fall term, 1839, being the trial term of the cause, this 
entry appears: ‘‘ Norris, Stodder & Co. v. Josiah T. Evans, ad- 
ministrator. This day came the plaintiff by his attorney, and 
suggests to the court the revocation of the defendant’s letters of 
administration, whereupon, on motion, ordered by the court, 
that a scire facias issue to Jonathan M. Hill, sheriff, adminis- 
trator of the estate of said Thomas Evans, deceased, to be made 
a party defendant, and cause continued.” 

At the May term, 1840, a judgment was entered in the fol- 
lowing words: ‘* Norris, Stodder & Co. y. Josiah T. Evans, ad- 
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“Evans, Administrator v. Norris, Stodder & Co. 
ministrator. This day came the parties, by their attornies; and 
thereupon, came a jury, to wit,”’ &c. 

The jury found a verdict for the plaintiff, and judgment was 
entered against the defendant, for the amount of the verdict, to 
be levied of the goods and chattels of Thomas Evans, in his hands 
to be administered. 

On the trial, a bill of exceptions was taken, from which it ap- 
pears, that the plaintiff offered to read the deposition of Charles 
C. Langéon, which was objected to, because the commission by 
virtue of which the deposition was taken, recited, that it was to 
be read as evidence in a cause in which Norris, Stodder & Co. 
were plaintiffs, and Josiah T. Evans, administrator, &c. was de- 
fendant; because the parties plaintiff to the writ and declaration 
are Thomas P. Norris, Calvin Norris, Henry Parish, Daniel 
Parish, Leroy Wiley, and David Stodder, merchants and part- 
ners, trading under the firm and style of Norris, Stodder & Co., 
which objection was overruled by the court, and the deposition 
permitted to be read to the jury. 

The plaintiff having offered no evidence on the statute of non 
claim, the defendant by his counsel moved the court, that as the 
plaintiff had failed to prove, either the time when the letters of 
administration were granted, or that said claim had been present- 
ed to said defendant, that they could not find for the plaintiff, 
unless some proof had been adduced on the part of the plaintiff, 
of the presentment of said claim, which charge the court refused 
to give. 

The defendant by his counsel, further moved the court to 
charge the jury, that in order to charge the drawer of a bill of 
exchange, which had been accepted, that there must be a protest 
for non payment, and notice of the non payment and protest, giv- 
en to the drawer in proper time; which instruction the court re- 
fused to give to the jury; but charged them, that if the acceptors 
had not at any time, funds of the drawer in their hands, or if they 
should find, that the drawer had no reasonable grounds, predica- 
ted on funds in the hands of the acceptors, to believe that the 
bill would be paid, no notice was necessary. To the charges 
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given, as well as to those refused, the defendant below excepted, 
and now assigns for error. 


Procror, for plaintiff in error. 
LAPSLEY, contra. 


ORMOND, J.—The court did not err in permitting the depo- 
sition to beread. The declaration having described the persons 
composing the mercantile firm of Norris, Stodder & Co., it was 
sufficient to entitle other papers in the eause, such as affidavits, 
motions, commissions to take depositions, &c. with the style of 
the firm, which was doubtless its designation on the docket. 
The object being merely to identify it, as one of the papers 
of the cause. This is prima facie sufficient. If a doubt 
should arise, from their being more causes than one between the 
same parties at issue, to which the paper belonged, it would de- 
volve on the party producing it, or relying on it, to show to 
which cause it belonged. 

The drawer of an accepted bill of exchange, is entitled to notice 
of its dishonor, only when he can be prejudiced by want of 
notice; this he cannot be when he has no funds in the hands of 
the drawee: at least, this is well established as the general rule, 
Whether there may not exist cases, in which the drawer would 
be entitled to notice, when he had not funds in the hands of the 
drawee or acceptor, is a question not necessary to be settled in 
this case. Weare not informed by the bill of exceptions, what 
the facts of the case were, and must assume therefore, that they 
were applicable to the charge, which is, in substance, that the 
drawer of an accommodation bill, is not entitled to notice of 
the non payment of the bill by the acceptor. 

The plea of the statute of non elaim, casts on the plaintiff the 
necessity of entitling himself to his action, by proving a demand 
of the representative of the deceased, within eighteen months 
after the granting letters testamentary or letters of administra- 
tion. To hold otherwise, would be to require what in most 
cases, weuld be impossible for the defendant to prove, that the 


claim was not presented within the time required by law. It 
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is true, the plaintiff may in such a case, reply specially to the 
plea, that the defendant did no¢ make the advertisement, which 
the law requires, within two months after the grant of the let- 
ters of administration. Such a replication, as it would admit 
that no presentment had been made, would present a new issue, 
the affirmative of which, would be cast on the defendant. In 
this case, the pleadings are in short, and we cannot presume that 
a special replication was put in by the plaintiff. Such being the 
case, the issue before the jury was, whether the claim was pre- 
sented within eighteen months after the grant of letters of ad- 
ministration, and of which as before stated, the plaintiff held the 
affirmative. 

The assignment of error, that the judgment was entered 
against the plaintiff in error, after the revocation of his letters of 
administration, and when he was not a party to the cause, is not 
sustained by the record. It is true, that there isan entry on the 
record, of a suggestion that the letters of administration of the 
plaintiff in error had been revoked, and a sei. fa. directed to is- 
sue to the sheriff, to make him a party to the cause. The record 
eontains nothing more on the subject; and at a subsequent term 
of the court, the record recites that the plaintiff in error, appear- 
ed by his connsel, and that judgment was rendered against him, 
on the verdict of a jury. 

This we must presume to be the fact, unless we question the 
verity of the record. It does not appear that the sheriff was 
ever a party to the suit, and we must presume that the previous 
order substituting the sheriff for the plaintiff in error, as the de- 
fendant in the cause, had been vacated, or was waived by the 
counsel of the parties. 

For the error in refusing to charge the jury that the plaintiff 
could not recover under the plea of the statute of non claim, 
without proving a presentment of the claim within eighteen 
months after the grant of letters of administration. 

The judgment is reversed, and the cause remanded. 
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1. When pleas appear in the record which are not disposed of, and the judgment 
entry recites that the defendants said nothing in bar or preclusion of the plain. 
tiffs action, this is conclusive on error brought, that such pleas were waived. 

2. If pleas are interposed at a proper pericd and the court notwithstanding proceeds 
to render judgment, the error should be disclosed by a bill of exceptions, or by a 
correct recital of the fact in the judgment entry. 


Writ of error to the Circuit Court of Fayette County. 


ACTION of assumpsit on a promissory note. In the tran- 
script of the record. is found the following memorandum of pleas: 
‘¢ Want of consideration. Failure of consideration. Fraud.’? 
‘¢ Pleas by leave of the court at the spring term, 1839. (This 
was the trial term.) Non assumpsit. Payment. Set off. Want 
of consideration. Failure of consideration. That subsequent 
to the making of the note, to wit: on &c., at &c., the said plain- 
tiff in consideration that the defendants would punctually pay the 
interest, &c., agreed in writing, to forbear and wait for payment 
of the said principal sum of money, five years from the date of 
said note, and this the said defendant is ready to verify, &e.”’ 
No rejoinder is found in the record, nor is any notice taken of 
these pleas, but the judgment entry recites that ** the plaintiff came 
by his attorney, and the defendants say nothing in bar or preclu- 
sion of this suit, whereby,” &c. &c. 

The error relied on is that judgment was rendered by nil dicié, 
when in fact a defence was made, but entirely disregarded by the 


circuit court. 


W. Cocuran, for the plaintiff in error. 


Peck, contra. 


GOLDTHWAITE, J,--The question presented in this case, 
is similar in principle to that decided by this court in Abercrom- 
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bie v. Mosely, (9 Porter 145.) The only difference is, that in 
the case cited one issue was determined by the jury, whilst in 
this the pleas were wholly disregarded. We then stated the reasons 
which induced us to depart from some of the earlier decisions 
of this court on this matter of practice, and those reasons are 
equally forcible, whether applied to the state of the record in 
this or the other case. It is not possible to conceive that any 
defence to this case existed in point of fact, unless the defen- 
dants below were guilty of the most inexcusable negligence. 
We must infer that this suit was called as other suits, and that 
the defendants either were not present in person or by attorney; 
or if present, that they acquiesced in the judgment by default by 
waiving their pleas. 

Furthermore, the judgment entry recites that the defendants 
said nothing in bar or preclusion of the plaintiffs demand. This 
is presumed to be the solemn act of the court, and certainly as 
much credit is due to it as to the mere recital by the clerk of 
the existence of certain pleas, which must have been waived, or 
the minutes of the court must recite a false fact. 

We do not undertake to decide on the case presented, that a 
court is authorized to render a judgment by default or by nil 
dicit, when pleas are interposed within the proper period, though 
the defendant may afterward be passive; but the conclusive- 
ness of such an entry as appears in this transcript can only be 
rebutted by a bill of exceptions (as was done in Gaston v. Par- 
sons, 8 Porter 469,) or by some statement in the judgment en- 
try, from which it may be legitimately inferred that the pleas 
were neither waived, withdrawn, nor abandoned. 

Let the judgment be affirmed. 
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Hoxtmes v. Garis & Bower. 


1. It is not permissible to prove an account by showing that a copy offered in 
evidence was transcribed from a book of original entries, unless the witness can 
testify as to the correctness of its items, from personal knowledge. 

2. A witness may refresh his memory by any book or paper, if he can afterwards 
swear to the fact from recollection; but if he cannot so swear any farther than as 
finding it in the book or paper, the book pr paper must be produced. 

3. It is competent for a witness to identify the copy of a paper which he himself 
had copied, and to show what the party against whom it is offered, said in 
relation to it. 

4. A witness may prove that he has transcribed one or more copies of the same 
account from the books of the creditor, and that each copy contains similar entries. 
If there be a discrepancy in the copies, he may explain it from his own know- 
ledge of the account. 

5. Where it is material, it may be shown what is the practice of commission mer- 
chants, at a particular place, in accepting and advancing for their customers, and 
as to their placing in the hands of their debtors, the vouchers in proof of their 
accounts. 

6. Where a party excepts to a decision or opinion of a court, he must place so 
much in his bill, as shows that the court did err to his prejudice. 


THE defendants in error declared against the plaintiff in the 
circuit court of Dallas, in assumpsit, for work and labor done, 
for goods, wares, and merchandise, sold and delivered, for mo- 
ney lent and advanced, and paid, laid out, and expended, for 
money had and received, and on an account stated. 

The case was tried on issues to the pleas of non assumpsit, 
accord and satisfaction, set-off, and payment. 

At the trial a bill of exceptions was taken to the ruling of the 
presiding judge. From this we learn that it was proved ¢¢ that the 
book-keeper who had been in the employment of Galye & Bow- 
er, when the accounts on which the action was founded, were en- 
tered, was dead; the witness stated that he was subsequently the 
book-keeper of (iayle & Bower, that he had drawn off an ac- 
count current from the books of Gayle & Bower, and that the 
same was handed by him, or by Bower in his presence, to de- 
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fendant, (Holmes) and that defendant admitted the same to be 
correct, except as to the item in regard to two thousand dollars, 
The witness then held in his hand an account current between the 
same parties, and was asked if that, like the other which had been 
handed to the defendant, was taken from the books of Gayle & 
Bower, and if in that way he could say the two accounts were 
alike in their items. This question was objected to by the 
defendant’s counsel; they insisting the books themselves should 
be present: the objection was overruled by the court, and the 
question answered.”” It being in proof that the vouchers sus- 
taining many of the items of the account, were handed to the 
defendant below, that he might examine and compare them with 
the account; these vouchers it appeared had not been returned: 
the counsel of the plaintiffs below thereupon asked if it was not 
their custom so to hand them to their customers; to which ques- 
tion, the counsel of the defendant below objected, but his objec- 
tioa was overruled; and the question answered. 

‘¢There were these variances between the two copies of the 
account curreat. In one defendant was charged with two 
thousand dollars ‘* paid your note;”’ in the other with two thou- 
‘¢ paid you to pay your note;” and on the credit side in one 
account defendant with dollars ** received from’? 
him, and in the other, with that sum ** remitted;’’ the dates and 
amounts of each of these items being the samc; the witness was 
asked by plaintiff’s counsel, to explain the cause of the difference, 
and answered that it was by a mistake in carrying the item 
from the cash book into the ledger, by a book-keeper who was 
now dead; (this wasas to the credit entries last above spoken of.) 
To this answer, the defendants’ couasel objected, but the ob- 
jection was overruled, and the answer allowed as evidence, al- 
though the witness said he was not clerk or book-keeper at the 
time the entries were made, nor present.”? It being shown that 
the plaintids below, were commission merchants in Mobiie, they 
were permilted to show, notwithstanding the defendant objected, 
that commission merchants in that city were in the habit of pay- 
ing bills for their customers, though they might not be in funds 


of the drawers. 





JUNE TERM, 1840. 





—_—_— 


Holmes v. Gayle & Bower. 





A witness was asked by the plaintiffs if it was their custom 
to submit the vouchers, with the accounts to their customers; to 
which he answered that he did not know, but they had done so 
with him. ‘To the latter part of this answer, the defendant ob- 
jected as illegal evidence, but his objection was overruled. 

The jury found a verdict for the plaintiffs below, and judgment 
being thereupon rendered, the defendant has brought the case 
here for revision. 


J. B. Crarx, for the plaintiff in error. 
Hopkins, contra. 


COLLIER, C. J.—It is argued for the plaintiff in error, that 
by a settled rule of evicence, facts must be established by the 
best proof of which they will admit; and that in the present case 
as the witness could not testify to the correctness of the account 
from his own unassisted recollection, it was necessary that the 
books of original entries should be adduced, as evidence of 
a higher grade than mere copies, however carefully compared. 
This argument would be well founded, had the witness been 
called on to testify as to facts of which he possessed no personal 
knowledge, but with which he became acquainted, from having 
seen them in, or copied them from books. The rule touching this 
point is thus laid down: a witness may refresh his memory by 
any book or paper, if he can afterwards swear to the fact from 
recollection; but if he cannot so swear any farther than as find- 
ing it in the book or paper, the book or paper must be produced. 
Phil. Ev. 221 and note, 3d vol. 550; 1 Starkie’s Ev. 128. Here 
the witness was not required to state what appeared charged on 
the books of the defendants in error, to the debit and credit of 
the plaintiff, but merely to identify an account which he had 
drawn off, and to prove its admission. Clearly it is competent 
for a witness to identify the copy of a paper which he himself 
had copied, and to show what one whose interest is affected by 
it, said in relation to it: in such a case, the admission of a party 
against whom the paper is offered, is regarded as quite as good 
evidence to fix upon him a liability, as if the book of original 
entries was produced, and each specific item shown by proof. 
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It was not only competent for the witness to state that he had 
copied one account from the books of the defendants in error, 
but he might prove that he had copied several, and thus having 
copied them, testify that they contained similar items, Such 
evidence did not tend in itself to prove the correctness of what 
was shown by the books, nor are we informed that it was offered 
for that purpose; and in the state of the record it is entirely un- 
objectionable. 

So much of the evidence as related to the practice by commis- 
sion merchants in Mobile of accepting and advancing for their cus- 
tomers, anc as to the defendants handing to their debtors the 
vouchers in proof of their accounts, cannot be said to have been 
inadmissible, though it is difficult to conceive what valuable 
purpose was subserved by its introduction. The account of the 
defendant we infer, was intended to be established mainly by the 
plaintiff’s admission, and not by proof of the course of dealing 
by the commission merchants of Mobile. 

The bill of exceptions informs us that the plaintiff in error 
upon notice, produced the vouchers which he had previously re- 
ceived from the clerk of the defendants, or Bower, so that the 
evidence in regard to the defendants’ manner of making settle- 
ments was immaterial. 

As to the discrepancy in the twocopies of the account cur- 
rent, we consider them so entirely unimportant, as not to have 
required explanation. In the one the defendants charge the 
plaintiff with two thousand dollars; so much paid in extinguish- 
ment of his note; in the other, with two thousand dollars paid 
him to pay his own note. gain: In the one the plaintiff is 
credited by a sum of money ‘received from” him; while in 
the other he is credited by the same sum ‘‘ remitted”? by him. 
The legal effect of the entries in each copy of the account, is 
precisely the same. Yet, conceding that evidence to this point 
Was necessary, and we think that which was given is free from 
objection, the witness undertakes to explain the discrepancy not 
by areference to what appears from the books of the defendants, 
or what he learned from their deceased clerk, but scemingly 
from his own knowledge. 
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That the plaintiff in error may not have been injuriously af- 
fected, by the admission of some of the evidence to which he 
objected, is what we cannot say; but if the fact be so, the bill 
of exceptions does not inform us. Error in the abstract it has 
been repeatedly adjudged, furnishes no ground for the reversal 
of a judgment; the party excepting must at his peril, place so 
much in his bill, as shows that the court cid err to his prejudice, 
for the presumption is in favor of the correctness of its proceed- 
ing, and all decisions made will be presumed to be correct until 
the contrary appear.'(Duffee v. Pennington, use &c. supra,) and 
cases there cited. 

This view disposes of the questions presented, and our conclu- 
sion is, that the judgment of the circuit court must be affirmed. 


Pures v. LockHart. 


1. One partner cannot sue his co-partner at law, even after a dissolution, unless 
there has been a settlement of the partnership accounts, and a balance struck. 
2. P. H.& A. being partners, L. with the consent of P., bought out the interest 
of H. & A. in the firm, and became the partnerofP. LL. agreed with H. & 
A. to pay their proportion of the outstanding debts of the old firm; after a dis. 
solution of the partnership between P. & L., P. paid the debts of the old firm, 
which L. had agreed to pay ; held that he could not maintain an action at law to 

recover the amount of L. 


Error to the Circuit Court of Perry County. 


ASSUMPSIT by the plaintiff in error, against the defendant 
in error and judgment for the defendant. 
On the trial of the cause, the plaintiff produced a Mr. Hunt- 
66 
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ington, who testifted that there had previously existed a co-part- 
nership between himself, the plaintiff, and one Anthony, under 
the style of Philips, Anthony & Co., whose business was tavern 
keeping; that defendant purchased the interest of witness and 
Anthony, for which he paid one hundred dollars, as a part of the 
consideration, and besides, agreed verbally with them to pay 
their proportions of the outstanding debts of the firm; to all ot 
which, Philips assented. That said plaintiff and defendant, then 
went into partnership in keeping said tavern, which partner- 
ship was dissolved some time in the first of the year, 1837. That 
a division of a portion of the real property belonging to the firm, 
was made between them; they ceased to keep the tavern, and 
each engaged in other business. Another witness also swore 
that he was under the impression, that said Lockhart had told 
him that a settlement had been made of said partnership busi- 
ness, between him and plaintiff, but was not certain. The plain- 
tiff proved, that since the dissolution as mentioned, and before 
this suit was brought, the plaintiff had paid certain of the notes 
and accounts, then produced, which said defendant had agreed 
to pay as aforesaid, at the time of the purchase aforesaid; which 
notes were executed by, and accounts existed against, the said 
Philips, Anthony & Co.; but the court refused to permit such 
notes and accounts to go to the jury as evidence, no proof having 
been offered of any agreement in writing, to pay the same, 
and because there was no proof conducing to show what the 
final settlement was, if any; what the balance, or who assumed 
to pay it. 

The plaintiff also proved, that since the dissolution as afore- 
said, and before this suit, he had paid certain notes and accounts 
then produced, contracted by said plaintiff and defendant, and 
for which they were jointly liable, as partners; but the court re- 
fused to permit such notes and accounts to go to the jury, because 
no proof had been adduced, conducing to show what were the 
terms of the partnership settlement, if any; what the balance, 
or whoassumed the payment. The plaintiff also proved, that he 
had taken up one of the notes of the partnership since its disso- 
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lution, by giving his own notes in lieu thereof, and produced the 
said partnership note on trial, but the court instructed the jury 
that was not such a payment as would authorize the plaintiff to 
recover thereupon in this action, in the absence of proof show- 
ing it accepted, in discharge of every other liability. To all 
which, the plaintiff excepted, and now assigns the matters of 
law arising thereon for error. 


Epwarps, for the plaintiff in error. 


ORMOND, J.—The bill of exceptions in this case, though 
not very lucid, presents two questions: 

First. The effect of a verbal promise to pay the debt of another. 

Second. The liability of one partner to another for the part- 
nership debts paid by one, after the dissolution of the partner- 
ship. 

On the first point the proof set out in the record is, that the 
defendant purchased the interest of Huntington and another, 
in a firm, composed of these two persons and the plaintiff, with 
his consent, and became his partner. ‘The defendant agreeing 
verbally, to pay the proportion of the two partners whose in- 
terest he purchased, of the outstanding debts of the old firm. 

If this promise is to be understood as made to the creditors of 
the firm, it is clearly void under the statute of frauls, being a 
promise to pay the debt of another, and not in writing. If 
Huntington and his partner, to whom it appears to have been 
made, had been compelled by the creditors of the firm, to pay 
the debts thus assumed by the defendant, ¢dey might probably 
have maintained an action against him, on his promise. But this 
promise cannot be held to enure to the plaintiff, nor can he 
maintain any action on it. It isas to him, within the statute of 
frauds. Nor is the question affected by the fact, that the pro- 
mise was to pay a debt for which he is also responsible, and 
which if he has paid, he may have recourse against his former 
partners. The plaintiff cannot proceed against the defendant 
on his promise to indemnify ‘hem, which is the only legal effect 
that can be ascribed to his contract. 
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It is equally clear, that the plaintiff cannot maintain an action 
at law, for money paid by him, on account of the partnership 
between himself and the defendant, although the partnership has 
been dissolved, and the money was paid since its dissolution. It 
is well settled, that one partner cannot maintain an action at law 
against his former partner, even after a dissolution of the part- 
nership, uness there be a settlement of accounts, a balance 
struck, and according to some authorities, an express promise to 
pay it. (Foster v. Alanson, 2d Term, 479; Halstead v. Schmel- 
gell, 17 Johns. Rep. 80; Holt’s N. P. C. 368.) 

In Lyon v. Malone, (4th Porter 501,) this court held that one 
partner, who after a dissolution of the firm, paid a firm debt, and 
took the note of his co-partner for the amount, could maintain an 
action at law on the note. The broad distinction between that 
case and this, is, that there the note was evidence of an express 
promise to pay after the dissolution of the partnership; whilst in 
this case, there was no evidence of either a final settlement of ac- 
counts and balance struck, or promise to pay. 

There is no error in the judgment of the court, and it is there- 
fore affirmed. 
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D. & D. Terr v. Sanprorp & CLEVELAND. 


1. The plaintiff cannot amend his declaration by striking out the name of a person 
for whose use the suit is instituted. 

2. If such an amendment is made and the change of the party in interest is stated 
in the declaration, advantage of the irregularity may be claimed on demurrer. 


Writ of error to the County Court of Tuscaloosa county. 


THE writ issued at the suit of Sandford & Cleveland for the 
use of John H. Ezell. A declaration according with the writ 
was filed and pleaded to. At the trial term, the plaintiffs, by 
leave of the court, filed an amended declaration which states, 
‘¢ that Sandford & Cleveland, who in the writ are said, by mistake, 
to sue for the use of John H. Ezell, now, for their own proper 
use and benefit sue, &c.”’ To this amended declaration the de- 
fendants demurred; the county court overruled the demurrer and 
gave judgment for the plaintiffs. 

The overruling the demurrer is the only error assigned. 


W. Cocuray, for the plaintiff in error. 
PHELAN, contra, 


GOLDTHWAITE, J.—The mistake of inserting the name 
of a cestut que use in the writ, seems as much beyond the reach 
of an amendment as a mistake in the name of any other party. 
Under our statute the cesfui que use is liable for costs, [ Aikin’s 
Digest 262 S. 22,] therefore, if for no other reason, the defend- 
ants had an interest in preventing and might be affected by a 
change of parties. 

The discharge of the cestuz gue use from the suit is stated in 
the amended declaration, and thus it became unnecessary for the 
defendants to disclose this matter by plea in abatement. The 
cases of Frierson e¢ al. v. Blakely 3 Stew. 267: Moffit e¢ al. v. 
Wooldridge, Ibid. 322: and McLean v. Erwin, supra, are simi- 
lar in principle and decisive of this case. 

Let the judgment be reversed and the case remanded. 
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De Grarrenre rp ef. al. vy. PEARSALL. 


1, The defendant in error recovered a judgment in the county court, upom which 
a writ of error was prosecuted to the circuit court and the judgment affirmed on 
certificate; the judgment of the circuit court did not in totidem verbis, recite that 
the judgment of the county court was recovered by the defendant; but merely 
stated that the “ defendant in error,” designating him by name, came and produ- 
ced to the court, the certificate, &c. Held, that the designation of the defendant 
with the addition “defendant in error,” was sufficient to show that he was the 
successful party in the county court. 


THE defendant in error, recovered a judgment in the county 
court of Lawrence, against the plaintiff, De Graffenreid, who 
prosecuted a writ of error to the circuit court of that county; and 
executed a bond, with the co-plaintiffs as his sureties. In the 
circuit court, the judgment was aflirmed on certificate against 
the plaintiffs. In the record before this court, we find the copy 
of a certificate of the clerk of the county court in due form, 
stating the recovery of a judgment by the defendant, against 
De Graffenreid, the amount, when rendered, &c. The entry of 
the judgment, recites the certificate correctly, except that it 
omits to state in ¢otidem verbis, who was the plaintiff in the 
judgment of the county court. 

The plaintiffs here assign for error, that the certificate recited 
in the judgment of the circuit court, did not warrant the rendition 
of a judgment against them. 


McC ung, for the plaintiff. 
No counsel appeared for the defendant. 


COLLIER, C. J.—lIt is insisted for the plaintiffs in error, 
that the judgment of the circuit court cannot be sustained, be- 
cause it does not appear that the defendant was a party to the 
judgment of the county court. The objection is not well 
well taken, The entry in the circuit court begins as follows : 
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“Came James M. Pearsall, defendant in error, and here pro- 
duces to the court, the certificate,”’ &e. Now, the designation 
of Pearsall, as the ‘‘ defendant in error,”’ is clearly sufficient to 
show that he was the successful party in the county court; oth- 
erwise, he could not have been a defendant in the circuit court. 
True, the judgment would have been more formal, if it had said 
directly that the judgment of the county court had been recov- 
ered by Pearsall; but the omission in the present case, cannot be 
regarded as important. 
The judgment of the circuit court is affirmed. 








Dunn v. ApAms, Parmeter & Co. 


. An indorsement of a promissory note made in the State of Georgia, must be 
governed by the law of that State. 

. As by the common law, promissory notes were negotiable, the presumption 
arises, in the absence of proof, that the common law has not been altered by statutes 
and that a promissory note made in the State of Georgia, is a negotiable instru- 
ment. 

. But as promissory notes were not required, when dishonored, to be protested, at 
common law, it cannot be presumed, in the absence of proof of a change ef the 
common law in the State of Georgia, that promissory notes are protestable in that 
State; and therefore, the protest of a notary public is not evidence. 

- The recital of a notary public, that he had “ given due notice by notice addressed 
to the party, by the first mail to Lafayette, Chambers county, Alabama,” is pri- 
ma facie sufficient evidence under the statute of notice. 

5. The official acts of a notary, are authenticated by his seal, without further proof. 


Error to the Circuit Court of Chambers County. 


ASSUMPSIT by the defendant in error, against the plaintiff 
in error, on the indorsement of two promissory notes, made and 
indorsed at Augusta, in the State of Georgia, and negotiable and 
payable, at the Branch Bank at Eatonton, in that State 
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The declaration is in the usual form against an indorser of a 
promissory note, negotiable by the law merchant; and avers a 
presentment for payment at the bank where the note was paya- 
ble, on the last day of grace, a refusal to pay, and that notice of 
the dishonor of the note, was given on the same day, to the de- 
fendant. Tothis declaration, there was a demurrer, which being 
overruled by the court, the defendant took issue. 

The plaintiffs below, to prove non payment of the note, de- 
mand and notice, introduced and read in evidence, the protest of 
a notary public of the town of Eatonton, setting forth ademand 
and refusal to pay, and a certificate of notice as follows: ‘* Of the 
non payment of said original promissory note, I gave to the 
bearer of said note, due written notice in form; and to the first 
indorser (Uriah Dunn) due notice, by notice addressed to him by 
first mail, to Lafayette, Chambers county, Alabama; second in- 
dorsers due notice, addressed to them by first mail, to Augusta, 
Georgia.”’ 

To the introduction of this protest and notice, the defendant 
objected, on the ground, first—that the notary states, that he 
had ‘given due notice by notice,” &e. when he should have 
stated the facts, or what acts he did, that the court might judge 
whether it was due notice or not. 

Second—that there was no evidence before the court, that the 
individual whose name was signed to said statement, was a nota- 
ry public of the State of Georgia. 

And thirdly—that it could not be read till proved. 

The court overruled this objection to the testimony, and per- 
mitted it to be read to the jury; to which the defendant below 
excepted; and now assigns for error, the matters of law arising 
out of the bill exceptions, and the overruling the demurrer to the 
declaration. 


CampsELL, for the plaintiff in error. 


ORMOND, J.-—The question raised by the demurrer to the 
declaration, is, whether an action can be maintained, by the in- 
dorsee of a promissory note, payable and negotiable at a bank 





JUNE TERM, 1840. 529 





Dunn vy. Adams, Parmeter & Co. 





beyond the limits of the State, against the indorser, without 
bringing suit against the maker to the first court of the county in 
which he resides, to which suit can be brought; the indorsement 
having been made beyond the limits of the State. 

This contract was made in the State of Georgia, and by the 
law of that State, must the rights of the parties to it be ascertain- 
ed. There is no proof what the law of Georgia is, or whether 
there has been by statute, any change of the common law, which 
we judicially know obtains in all the States of the Union; and in 
the absence of such proof, we wil! presume that the eommon 
law prevails. 

Though some doubt was at one time thrown over the question, 
by the scruples of Lord Holt, it is now generally conceded, that 
promissory notes were negotiable at common law; such being 
the case, and presuming as we must, that such is the law of the 
State of Georgia, the declaration which treats this note as an in- 
strument negotiable by the law merchant, is eorrect, and the 
demurrer to it, was correctly overruled. 

The questions arising out of the bill of exceptions, relate to 
the sufficiency of the proof. 

The declaration avers a presentment for payment, at the bank 
where the note was payable, on the last day of grace; that pay- 
ment was refused; and that the defendant on the same day, had 
notice of these facts. 

To prove this, the protest of a notary publie was offered, 
which if properly received, established the allegations in the 
declaration. 

By an act of the Legislature of this State, (Aik. Dig. 327) it is 
provided, that the protest of a notary public which shall set forth 
a demand, refusal, non acceptance, or non payment, of any in- 
Jand bill of exchange, or other prolestable security, for money 
or other thing, and that legal notice, expressing in the said pro- 
test, the time when given of such fact or facts, was personally, 
or through the post office, givento any of the parties entitled by 
law to notice, shall be evidence of the farts it nnrports to eon- 

67 





530 ALABAMA. 





Dunn v. Adams, Parmeter & Co. 





tain, and entitle the holder of such security, to the damages to 
which by law, he may be entitled.” 

Whether the protest of the notary will prove the averment in 
the declaration of demand of payment, refusal, and nctice, must 
depend on the fact, whether this note isa ** protestable securi- 
ty,’’ by the law of Georgia. Assuming as we do, that it is there, 
as at common law, negotiable, it does not follow that it is prodes- 
éable, as it had not that quality at common law. Notes made 
in this State, payable in bank, are protestable, by the statute. 
Whether they are so or not in Georgia, we are not informed; and 
in the absence of proof of any such law, the presumption must 
be, that they are not. Such being the aspect of the case, it fol- 
lows, that the protest of the notary was incompetent evicenee to 
establish the facts recited in it; and it should have been rejected. 

As the case must be remanded, it is proper to say, that if the 
protest could have been received, the statement of the notary, 
that he had given notice to the defendant, was sufficient. On 
the authority of the cases of Curry v. The Bank of Mobile, (8 


Porter 360) and Roberts v. The State Bank, (9 Porter 312) no 

proof was necessary of the official character of the notary. By 

the customary law of nations, as well as by the law merchant, 

the official acts of a notary public, are authenticated by his seal. 
Let the judgment be reversed and the cause remanded. 
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Crements v. Crawrorp Anp Hines. 


1. It is necessary to give notice to the plaintiff, when a motion is made to enter 
satisfaction of record, if the satisfaction is by some extrinsic matter. 

2. When judgment is obtained against the second endorser of a bill of exchange, 
and he supersedes it, by giving the statutory bond, and suing outa writ of 
error, if the judgment is affirmed, with ten per cent. damages, he is not entitled 
to have satisfaction entered, because a judgment for the sum due on. the bill, is 
subsequently obtained against, and satisfied by the first indorser. 

3. The damages a!lowed on the affirmance of a judgment, are not an incident of 
the principal demand; they are given as a penalty, and intended as.a compensa. 
tion for the delay consequent on the prosecution of a writ of error. 


Writ of error to the Circuit Court of Bibb County. 


MOTION to enter satisfaction of a judgment obtained by 
Clements against Crawford, as the second indorser of a bill of 
exchange for two thousand five hundred dollars. The facts of 
the case are stated in the judgment entry, and are as follows: 

The judgment against Crawford was takea to the supreme 
court by writ of error; Hines being the security on the writ of 
error bond. When the suit was commenced against Crawford, 
other actions were also instituted against the acceptor and draw- 
er of the bill; judgments were recovered against them, which 
were also taken to the supreme court, and the three judgments 
were severally affirmed with ten per cent. damages, at the June 
Term, 1836. A suit was likewise commenced against David 
R. Boyd, the first indorser of the same bill; he died before judg- 
ment, and the suit was reviverl against Josiah Mayberry, his 
administrator, against whom judgment was recovered at the Oc- 
tober Term, 1838, for three thousand three hundred and seven- 
teen dollars, of which the plaintiff remitted all but two hundred 
and fifty dollars. This sum, with all accruing interest, was 
paid on an execution returnable to the April Term, 1539. 
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There was no other showing of payment or satisfaction, either 
in this case, or of the suits against the drawer and acceptor of 
the same bill. 

No notice to Clements of the motion, is found in the record 
nor is any stated to have been given, unless it can be inferred 
from the judgment entry, which recites ‘that on the hearing of 
the motion, it appeared,” &c. 

The circuit court ordered satisfaction to be entered on the 
judgment against Crawford and Hines, for all the damages there- 
in mentioned. 

Clements assigns the omission of notice to him, and the de- 
cision made by the circuit court as error. 


Peck, for the plaintiff in error, was stopped by the court. 

SrewarrT, contra, insisted, that the presence of both parties, 
ought to be inferred, because the motion was determined ona 
hearing of the cause. If this presumption could not be drawn 
he submitted, that notice was unnecessary, because all courts 
possess the power to perfect their records, and a party once be- 
fore it, continues so until the final satisfaction. 

On the main question, he argued, that but one satisfaction 
could be had on this bill of exchange, and if it was paid by 
either party, all the parties subsequent to him were entitled to 
the benefit of the payment, as against the plaintiff; that the da- 
mages given on the affirmance of the judgment against Crawford 
were only incidental to the debt, and were therefore extinguish- 
ed when the judgment against Boyd’s administrator, was satisfied. 


GOLDTHWAITE, J.—1. The necessity to give notice to 
Clements of this motion in order to sustain the judgment, is 
shewn by the case of Baylor v. McGregor & Darling, [1 S. & 
P.158] in which the precise question was raised and determined. 

The terms used in the judgment entry, are as applicable to an 
ex parte hearing, as they would be to a consideration of a cause 
when all the parties were before the court. It is not improbable 
that the plaintiff may have been represented when the motion 
was heard, but this is not shown to be so by the record; the 
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omission of notice would be conclusive even if the merits seem- 
ed to be with the defendants in execution. 

As the main question has been very fully argued, and may be 
again presented, we deem it proper to consider its merits as 
disclosed by the record, and considered in argument. 

2; 3. It is assumed that the damages given on the affirm- 
ance of a judgment, must be considered as a mere incident to 
the principal demand, and therefore, the discharge of the prin- 
pal demand is the discharge of the damages incurred by the af- 
firmance of the original judgment. Neither the assumption, or 
the conclusion drawn from it, are warranted by any terms con- 
tained in the statute authorizing damages to be given. Its terms 
are: **When the supreme court shall entirely affirm any judg- 
ment or decree brought before it, the plaintiff in error, if he 
be the defendant below, shall pay to the defendant in error, fen 
per centum on the amount due, with Jawful interest from the 
time of rendering the original judgment or decree, besides the 
costs of the original suit and writ of error.”” A subsequent en- 
actment, permits the damages to be given, only in those cases 
where the judgment of the inferior court has been suspended. 
[Aikin’s Dig. 257, sec. 19, 20.] Ifthe first enactment had con- 
tinued, the damages would seem to be a mere penalty for the 
prosecution of a writ of error which proved to be unsuccessful; 
but controlled as it now is by the latter provision, it only allows 
damages in those cases in which the judgment is suspended by 
the execution of the statutory bond, and in these alone, is delay 
a necessary consequence of a writ of error. 

We apprehend that a party who sues out a writ of error, has 
no pretext to call for reimbursement, for the cost and damages 
consequent on the affirmance of the judgment, from another 
who may be bound to pay the amount of the principal demand, 
if actually satisfied by the party suing cut the writ of error. 
The right to delay a judgment is incidental to no contract, and 
if a party standing in the condition we have just stated, cannot 
recover the costs and damages paid by him, as money laid out 
for the use of the party liable to him for the principal demand, 
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we are unable to perceive how it can correctly be assumed, that 
the damages are incidental to the contract. It is well settled 
that an indorser who has paid costs, cannot recover the sum paid, 
from the maker. Simpson v. Griffin, 9 John. 131; Capp v. 
McDougle, 9 Mass. 1; Steele v. Sawyer, 2 McCord, 459. No 
distinction, favorable to the defendants, can be drawn between 
the case of an indorser thus circumstanced, and one who for de- 
Jay, or for any other cause, chooses to incur the risk of damages 
by suing out a writ of error. The reason given against the 
claim of an indorser for reimbursement for costs, is, that they 
have been unnecessarily incurred by him, and this will apply with 
equal force, to one who sues out a writ of error, and delays the 
judgment by giving a superseding bond. 

If, it was admitted, the damages are incidental, it does not 
follow after the penalty has been incurred, that it can be dis- 
charged by the payment of the original demand by another 
party. 

If the payment by another could produce such an effect, it 
would seem to be an absurdity, not to allow a payment, made 
by the party himself, to produce the same effect. 

We are satisfied that the motion should not have been granted 
on the circumstances disclosed; the judgment of the circuit court 
is therefore reversed, and the cause remanded. 
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Maverick v. DonALpson. 


1. The declaration alleged, that the defendant was indebted to the plaintiff in the 
sum of three hundred and fifty dollars, for the use and occupation of two town 
lots for the space of six years; and thereupon promised to pay the same upon 
request, &c. Held, that the cause of action set out in the declaration, is not ob- 
noxious to the statute of frauds, which declares that ‘ no action shall be brought 
upon any contract for the sale of lands, tenements or hereditaments, or the mak. 
ing any lease thereof, for a longer term than one year.” 

2. A declaration which charges that the defendant, at his instance and request, was 
permitted to occupy by the plaintiff, and in consideration of such occupancy, 
promised to pay, &c. conforms to the statute of 1812, ‘‘ To provide for the recov- 
ery of rent in certain cases not heretofore provided for.” 

3. A declaration which states the use and occupation by the plaintiff’s permission, 
for the space of six years, and alleges a promise to pay a certain sum annually, 
for the rent and occupancy is good, whether considered with reference to the 
common law or the statute of 1812. 


THIS case comes here by writ of error, from the County 
Court of Tuscaloosa. The only error assigned, arises upon the 
judgment of that court, sustaining the defendant’s demurrer to 
the two first counts of the plaintiff’s declaration. 

The first count proceeds to state that the ‘‘ defendant, hereto- 
fore, to wit: on the first day of December, anno domini one 
thousand eight hundred and thirty-six, at Tuscaloosa, to wit: in 
the county and State aforesaid, become indebted to the said plain. 
tiff in the sum of three hundred and fifty dollars, for the use and 
occupation of two certain lots of land, situate and being in the 
city of Tuscaloosa and county aforesaid, and known in the plan 
of said city as lots numbered — and numbered —, by him the 
said defendant, and at his request, and by the permission of the 
said plaintiff for a long time, to wit: for the space of six years 
then elapsed, had, held, occupied, possessed and enjoyed, and 
being so indebted, he, the said defendant afterwards, to wit: on 
the same day and year aforesaid, promised to pay to the said plain- 
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tiff the said sum of money, when he, the said defendant should 
be thereunto afterwards requested.” 

The second count states the use and occupation to have been 
by the plaintiff’s permission, for the space of six years, and then 
alleges a promise by the defendant to pay as much annually for 
the rent and occupancy of the premises, as the same was reason- 
ably worth, which is averred to be fifty dollars per annum. 


J. L. Martin and J, Porter, for the plaintiff. 
PHELAN, contra. 


CULLIER, C. J.—The demurrer to the plaintiff’s declara- 
tion, must have been sustained by the county court, under the im- 
pression that the s/atuée of frauds, in declaring that, ‘* no action 
shall be brought upon any contract for the sale of lands, tene- 
ments, or hereditaments, or the making any lease thereof, for 
a longer term than one year,”” unless evidenced by writing, fur- 
nished a bar toa recovery. It is clear that the case stated in 
the declaration, is not obnoxious to that statute. A lease for no 
definite term is alleged, or certainly not for a longer period than 
one year. True, an occupancy for the space of six years is 
stated, but it does not appear that this was under one contract for 
that time, or that it was not a continuous enjoyment of the pos- 
session under a mere permissive occupancy, indeed the latter 
conclusion is strongly inferable from the record court. 

The action for use and occupation is given by the act of 1812, 
*¢ to provide for the recovery of rent in certain cases, not here- 
tofore provided for.”” [Aikin’s Digest 357.] That statute de- 
clares that any person to whom rent is due, when the demise is 
not by deed, or if by deed, not specifying the rent to be paid, 
may recover a reasonable satisfaction for the tenements occupied 
by the defendant, in an action on the case for the use and occu- 
pancy of what was held and enjoyed: ‘and if on evidence on 
the trial of such action, any parol demise reserving certain rent, 
ora demise by deed, but no rent therein agreed on, in either case 
the plaintiff in such action shall not be non-suited, but shall re- 
cover a reasonable satisfaction for the tenements occupied.’ 
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There is no want of conformity to this statute in the declaration 
—it is alleged that the defendant at his special instance and re- 
quest, was permitted by the plaintiff to occupy the premises— 
that in consideration of such permissive occupancy for the space 
of six years, he promised, &c. to pay, &c. the sum in which it is 
said, he wasindebted. The second count instead of stating the 
defendant’s indebtedness at any sum, goes upon the guantum 
meruit. This declaration is not only good under the statute, but 
if it can be considered as relying upon an express promise to 
pay asum certain, or so much as the piaintiff deserved to have 
founded on the consideration expressed in it, it is good even at 
common law. [3 vol. Selwyn’s N. P. Phil. Ed., 1808, page 
1180—S1—S2: Williams v. Winsgate, 6 T. R. 62: Hennell’s 
forms, 36: 3 vol. law lib.] 

The judgment of the county court could not have been influ- 
enced by the consideration that the statute of limitations may 
have barred a recovery to some extent. The statute, if relied on 


should be pleaded, but even upon the supposition that it should 
be judicially noticed, it could not avail in this case; because it 
does not appear that the defendant’s promise as alleged, was not 
made but a short time before the action was brought. 

In every view the judgment is erroneous—it is consequently 


reversed and the case remanded. 
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Gitmer v. Tue Brancu Bank ar Mosite. 


1. Where the endorsement of a note is impeached by a plea of non est factum, 
the burden of proof is cast on the plaintiff, and he will not be entitled to a ver- 
dict, by merely reading to the jury the note and endorsement, although the de- 
fendant did not object to it. 


Error to the County Court of Mobile County. 


THIS action was commenced by motion, by the defendant in 
error, against the plaintiff in error, as endorser of a promissory 
note. ‘The defendant pleaded non est fuctum, which was ver- 
ified by affidavit. 

Upon the trial of the cause, the plaintiff below read the note, 
on which the action is founded, in evidence, (to which the defen- 
dant made no objection,) and proved a protest of the note at ma- 
turity, demand, &c., and rested the cause. The defendant offered 
no evidence. ‘The defendant’s counsel asked the court to charge 
the jury, that upon the evidence, the verdict should be for the de- 
fendant, which charge the court refused; to which the defendant 
below excepted, and now assigns the refusal to charge, as moved 
for, as error. 


CampesE Lt, for plaintiff in error. 
Gar LE, contra. 


ORMOND, J.—By our statute, a note or other security 
which is the foundation of a suil, is evidence without proof of 
the genuineness of the signature of the party thereto, unless 
that fact is put in issue by a plea verified by affidavit; and when 
thus put in issue, the burden of proof is cast on the plaintiff. H 
the reading of the note tothe jury, is any evidence of the genu- 
ineness of the signature under the statute, then the statute has 
not accomplished any thing, as it makes the writing evidence of 
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the debt or duty for which it was given, only when not impeach- 
ed by a plea, accompanied by an affidavit; and when so impeach- 
ed, it is not such evidence per se, but must be proved, as before 
the statute. 

All this is admitted by the counsel for the defendant in error, 
who insists that as the note and endorsement were read without 
objection, it was a waiver on the part of the defendant, of its 
competency under the issue, to establish the fact in controversy. 
It is true, that either party may waive an objection to testimony 
and thus make that competent, which the court on motion would 
have rejected; but that can only apply when the evidence con- 
duces to prove, or disprove, the issue. There is no obligation 
on either party to a suit, to object to the introduction of testimo- 
ny, which has no influence on the question before the jury. 
That was the case here. The question before the jury, was not 
whether there was such a note and endorsement, —that was admit- 
ted by the pleadings; but, whether the endorsement was made by 
the defendant or by his authority. 

This being the issue, and the plaintiff below holding the affir- 
mative, he was not entitled to a verdict, without proof conduc- 
ing to show, that the signature of the defendant, under which he 
was lawful to be charged, was genuine. 

Let the judgment be reversed and the cause remanded. 
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J. In an action of trespass to try title, where the plaintiff claims under a sheriff’s 
sale, it is competent to give in evidence the papers of the original suit, to show 
that the christian names of the defendants, which were omitted in the judgment 
entry, are the same asin the execution. 

2. It is not a valid objection to the admission in evidence, of the execution under 
which the sale was made, that the indorsement of a levy found thereon, does not 
correspond with the sheriff’s deed. 

3. It is not a valid objection to the admission in evidence of the sheriff ’s deed, that 
it does not correspond with the levy indorsed on the execution. 

4. A recital of a wrong date of the execution, in the sheriff’s deed, is no sufficient 
objection to the admission in evidence of the deed, if, in other respects, it is re- 
gular, 

5. It is not a valid objection to the admission in evidence of the sheriff’s deed, that 
the description of the land conveyed by it, is uncertain and not defined by 
metes and bounds. 

6. When the evidence offered is competent to support the issue, it ought not to be 
rejected: But there are cases in which competent evidence may be excluded, 
when the whole evidence is closed on either side, and it does not make out a case 
or defence. 


Writ of error to the Circuit Court of Talladega County. 


ACTION of tresp. quee. fre. to try title, a3 well as to recover 
damages, for eutering on a tract of land. The defendant first 
demurred to the declaration, and his demurrer being overruled, 
he then pleaded not guilty, 

In the progress of the trial, several bills of exceptions were 
taken by the defendant to the evidence of the plaintiff’s title, 
which was derived under a sheriff’s sale. The evidence excep- 
ted to, was 

Ist. A judgment of the circuit court of Talladega county of the 
spring term, 1838, entitled ** Solomon Spence v. G. Driver and 
Shelly:” no other names are given in the judgment entry, but 
the parties are reserred to, as plaintiff, and as defendant. 
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2d. An execution in favor of Solomon Spence against Giles 
Driver and Jacub D. Shelly, corresponding in all respects, ex- 
cept the christian names of the defendants, to the judgment be- 
fore stated. This execution was issued on the 22d of December, 
1838, and indorsed * received 24th December, 1838. Wun. 
Blythe, sheriff. Levied this f7. fa. on the house and Jot now 
occupied as the residence of Giles Driver, in the town of Talla- 
dega. December 24, 1838. Wm. Blythe, sheriff. Proceeded 
after duly advertising the lot described in the levy, to sell the 
same on the first Monday of February, 1839, to the highest bid- 
cer, it being $75, bid by Solomon Spence, which, sfter paying 
the costs, commissions, and printer’s fees, pays $49 623, of the 
debt. No more goods and chattels, &c. to be found in my coun- 
ty, to make the balance of the money. February 2ist, 1839. 

WM. BLYTHE, sheriff.’ 

The exception urged against this evidence in the circuit court, 
was, that the G. Driver and Shelly, named in the judgment en- 
try, were not the Giles Driver and Jacob D. Shelly, named in the 
execution, To obviate this exception, the plaintiff gave in evi- 
dence, the papers in the original suit, in which the names of the 
defendants are set out, in the same manner as in the execution. 

3d. A deed from William Blythe, sheriff of Talladega county, 
which recites the judgment and execution, but states the latter 
to have been issued on the 23d of December, 1838. The deed 
then recites the levy thus: ‘¢and did on the 24th day of De- 
cember, 1838. levy the same on the following tract of land, as 
the property of the said Driver, to wit: one lot in the town of 
Talladega, the same on which said Driver and family resided 
when the levy was made, lying and being in the county of Tal- 
ladega.”’ It also states the advertising according to law, the 
proceedings of sale, &c. &c. and conveys to the plaintiff ‘*the 
said tract of land, to wit: the lot above described, about three 
acres and one half, or thereabouts.”’ 

The introduction in evidence of this deed was resisted; 

ist. Because the execution was issued on the 22d day of De- 
cember, and not on the 23d, as therein described. 
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2d. Because the Jand mentioned in the deed is not deseribed 
by any metes or bounds, or by any other sufficient description. 

3d. Because the land described in the deed does not corres- 
pond with the levy. 

4th. Because the levy shewed no certain number of acres or 
quantity levied on; and the deed purported to convey a certain 
quantity. 

5th. Because the deed did not conform with sufficient certain- 
ty, tothe execution, and its indorsements, under which the land 
was sold. 

The assignment of errors covers all the exceptions raised in 
the circuit court, except the decision on the demurrer to the de- 
claration, which is not attempted to be reviewed and the form of 
the declaration is consequently not examined in the opinion of 
the court. 

The cause was submitted without argument, by 


W. H. Campse tt, for the plaintiff in error. 


W. P. Cuittron, for the defendant in error. 


GOLDTHWAITE, J.—The exceptions taken at the trial, to 
the admission of the evidence, were all properly overruled. 

The excepiions, if available in any way, could be so only 
when the effect of the evidence was to be considered. The legal 
competency of the evidence offered, to sustain the issue joined, 
is apparent, when we consider that it was incumbent on the plain- 
tiff, to shew a judgment and execution against Driver and also a 
sale by the sheriff, by virtue of said judgment and execution. 

Thus the judgment against G. Driver & Shelly, was a neces- 
sary link in the chain of evidence to be produced. To ascertain 
whether this judgment was connected with the execution, it was 
competent to introduce the papers of the original suit, and thus 
shew, that the G. Driver named in the judgment, was Giles Dri- 
ver against whom the execution issued. 

The execution and sheriff’s deed, in like manner were _indis- 
pensible links in the chain of evidence, and objections to their 
admission could only arise for the omission of proof of their au 
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thenticity. Their genuineness established, they were belore the 
jury, and if the whole evidence did not make out a case for the 
plaintiff, the whole might properly have been excluded. There 
is no question that cases may arise, in which competent evidence 
may be given and afterwards excluded, when the case is closed 
by either party, for the reason that the whole evidence does not 
make out a case or a defence. 

In the case before us, the defendant might have requested 
specific instructions, as to the legal effect of the whole or of any 
portion of the evidence before the jury, and thus have presented 
any question for the decision of the circuit court, which hecon- 
templated to review in this. However perplexing some of the 
questions attempted to be raised, might be, if presented in such 
a manner as to be capable of revision, we have no difficulty in 
arriving at the conclusion that the evidence cffered and excepted 
to, was properly admitted. 

let the judgment be affirmed. 


Bonpurant ef al. v. Woops & Anzorr. 


1. Where a notice to a sheriff and his sureties, states that the former received the 
amount of an execution, and alleges that the same was demanded of him by the 
plaintiff ; but proceeds to aver a failure to return the execution according to law, 
and informs the sheriff and his sureties, that a motion will be made against them 
for such failure to return the execution ; the notice does not embrace two distinct 
grounds, but only that for which it is indicated the motion will be made. 

2. Where there is a demurrer in the record undisposed of, the omission to dis- 
pose of it, is not available on error, if it should have been overruled. 

3, If a motion against a sheriff and his sureties, and the judgment consequent there- 
upon, constitute but one entry simultaneously made, and the court declares in 
its judgment “ that the facts alleged in the notice have been fully proved by the 
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plaintiff,” the notice may be referred to, to ascertain the default on which the mo- 
tion is founded. 

4. Ina summary proceeding against the sheriff and his sureties, if it appear from 
the record that the defendants came into court, and the parties referred their 
case to the decision of the court; it will be intended, either that the defendants 


were served with notice, or consented to waive it. 

5. It is not permissible for a sheriff and his sureties, in a summary proceeding 
aganst them, for the failure of the former to return an execution, to shew that 
the execution issued upon an insufficient or irregular judgment. 

6. Where the notice to a sheriff and his sureties, is recited in the judgment and 
found in the record, it may be referred to, to sustain the judgment. 

7. Though it would-be more regular in a judgment against a sheriff and his sure. 
ties, for a failure to return an execution, to state separately the amounts of the 
execution and the interest thereon ; yet it is not error to render a judgment for 
an entire sum, where it does not exceed the aggregate of these two amounts. 

8. Itis no ground for the reversal of a judgment against a sheriff and some of his 
sureties, that a discontinuance had been entered, as to the sureties not served with 
notice, 


THE record in this case discloses a notice addressed by the 
defendants in error, through their attorney, to James M. Bond- 
urant, late sheriff of Marengo, and eight others as securities in 
his official bond. The notice describes an execution issued from 
the circuit court of Marengo, on a judgment obtained by the de- 
fendants against John McRae, for twenty-three hundred and 
thifty-seven and ninety-four one hundredths dollars. The exe- 
cution was issued on the 14th of April, 1838, and was received 
by Bondurant as sheriff, on the 18th of the same month, and re- 
quired him to make the amount of the judgment, together with 
twelve dollars and thirty-one cents cost, and make due return 
thereof, &c., un the second Monday next preceeding the first 
Monday in October, thereafter. 

The notice then avers that Bondurant returned the execution, 
satisfied as, appears by his indorsement thereon, as follows: ‘* Sat- 
isfied, 20th September, 1838,’’ which indorsement was sub- 
scribed by him officially. ‘It is further averred that the defen- 
dants in error did, after the return term of the writ, viz: on 
the 25th September, 1838, demand of Bondurant, the sum of 
money specified in the execution, which he wholly failed and 
refused, and still doth neglect and refuse to pay. 
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The notice then alledges, that the writ of execution was placed 
in the hands of Bondurant, as sheriff as aforesaid, at the time 
aforesaid, yet he did not return the same to the clerk’s office of 
the circuit court of Marengo, three days previous to the term of 
the court to which it was returnable, but wholly neglected and 
refused to return the same. 

The notice then proceeds as follows: ** You, the said James 
M. Bondurant, and you, each of you, securities as aforesaid, will 
therefore please to take notice, that the said plaintiffs, by their 
attorney Columbus W. Lea, on the 27th day of March instant, 
will move for judgment against you, to the full amount of the 
moneys specified in the said execution, in the circuit court of the 
said county, now ia session; for and on account of the failure 
of the said James M. Bondurant, sheriff as aforesaid, to return 
the said writ of execution, within the time prescribed by law as 
aforesaid: when you may attend and defend the said motion, if 
you think proper.” 

To the notice, the plaintiffs in error demurred generaliy, and 
the defendants joined therein. 

At the term of the circuit court to which the notice was re- 
turnable, that is to say, at the spring term of 1839, we find the 
following motion and judgment, both in one entry. ‘In this 
ease plaintiffs move for a judgment, against James M. Bondurant, 
former sheriff of Marengo county, and his securities in office, on 
the ground that the said James M. Bondurant, by virtue of his 
office as sheriff, received on the 1Sth of April, 1838, an execu- 
tion issued on a judgment obtained by plaiatiffs Woods & Abbot 
v. one John McRae, for twenty three hundred and thirty- 
seven dollars and ninety-four cents damages, and twelve dollars 
and thirty-one and one-fourth cents costs of ‘suit: judgment 
rendered during spring term of Marengo circuit court, 1838, 
which execution said sheriff failed to return into the office of Ma- 
rengo circuit court as required by law. At this day came the 
parties by their attornies, and the plaintiffs discontinue as to 
Jesse H. Bondurant, Charles P. Lee, and William Burks, and 
by consent of parties the matters and things, and the proof of the 
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parties are submitted ta be determined by the court: and the 
same being fully heard by the court, it seems that the said 
sheriff and his securities have had due notice of this motion, and 
that the plaintiffs have fully proved the facts in the notice al- 
ledged, and that the said sheriff and the other defendants who 
were proved to be his securities in office, are liable to pay the 
plaintiffs the amount of the execution in said notice specified for 
the default of the said sheriff. It is therefore considered by the 
court, that the plaintiffs recover of the said defendants, the sum 
of two thousand four hundred and thirty-seven dollars and forty 
five cents, the sum of money above demanded, and also their 
costs.” That the proceedings of the circuit court may be re- 
examined, the defendants below have sued a writ of error to 
this court. 


Mawnnine for the plaintiff. 
Erwin, contra. 


COLLIER, C. J.—The plaintiffs insist that the judgment of 
the circuit court, is erroneous and assign the following causes: 

Ist. Because it failed to dispose of the demurrer to the notice 
and to sustain the same. 

2d. The judgment is rendered upon the allegations contained 
in the notice, without specifying the particular default for which 
the plaintiffs in error were charged, though the notice eontained 
two distinct grounds. 

3d. Neither the notice nor the facts and proofs disclosed by 
the record, nor both, authorized the judgment of the circuit court; 
it not appearing, either that the defendants (below) had the three 
days’ notice prescribed by law, or that it was proved that there 
was any judgment authorizing the issuance of the execution 
which it is alledged the sheriff Bondurant did not return. 

4th. The amount of the judgment of the circuit court is greater 
than the sum claimed in the notice. 

5th. The discontinuance by the defendants in error, as to three 
of the parties against. whom the notice proeeeds was fatal to the 
entire proceeding, 
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1. It may well be questioned whether by the agreement of the 
parties to submit ‘* the matters and things and the proof” to the 
determination of the court, the demurrer of the plaintiffs 10 
error, was not waived. But conceding that the question of law 
it proposed to raise was one of ‘the matters’? submitted to the 
court, yet this assignment is not well taken. Without pre- 
tending to admit that in a motion against the sheriff and his 
sureties, under our statutes, for a default of duty, it would be 
irregular to embrace in the notice two distinct causes, we are 
satisfied that the notice contemplates proceeding for a single de- 
fault only. True, it charges the sheriff with having received 
the amount of the execution and alledges that the same was de- 
maaded of him by the defendants: in error; but it then proceeds 
to aver a failure to return the execution according to law, and 
informs the plaintiffs in error, thata motion will be made against 
them, for such failure of Bondurant as sheriff. Not the remotest 
intimation is given that a judgment will be asked for, on the 
ground of the failure to pay over money, and the notice would 
not authorize a motion to that effect. The allegations then in 
regard to the receipt of money, and the refusal to pay it on de- 
mand, may be considered as superfluous, and cannot prejudice, 
or in any degree affect the notice, the character of which must 
be ascertained by a reference to the motion, which it indicates 
will be made. It is then entirely immaterial whether the de- 
murrer was disposed of or not, since, as it should not have been 
sustained, the omission is an error that could not operate an in- 
jury tothe plaintiffs, and consequently they cannot avail them- 
selves of it. 

2. The second cause assigned for error, so far as it asserts that 
the notice contains two distinct grounds of proceeding, we have 
seen, is not sustained by the record. The motion and the judg- 
ment appear, most clearly from the record, to constitute but one 
entry, simultaneously made. This entry indicates with precision 
the character of the motion, and the court explicitly declare, 
that the facts alledged in the notice have been fully proved 
by the defendanisinerror. Here, then, we see that * the par- 
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ticular default, for which the defendants in error were charged,” 
is clearly set forth in the judgment. 

3. The notice we have seen, is obnoxious to criticism, as being 
too verbose, yet the excess of words isentireiy harmless, and 
does not affect its legal sufficiency. 

The facts stated in the record to have been proved in the cir- 
cuit court, are not it is true, set forth witn technical precision; 
yet it is conceived that they are sufficient to have authorized its 
judgment. There was no necessity for showing that the plain- 
tiffs in error, had notice of the motion intended to be submitted 
against them, by coming into court and referring the case to its 
decision, they either admitted that they were daly served with 
notice, or else consented to waive it. Though in summary 
proceedings of this character, great strictness is required; yet it 
has been held, that where an issue is tried by a jury, the verdict 
will ascertain the defendants liability, as in other cases where 
suits are prosecuted in the ordinary mode, and that ‘‘it is unne- 
eessary to encumber the record either with the proof or fact of 
notice, or of those facts which constitute the liability for the 
debt.”” Curry v. The Bank of Mobile, (8 Porter’s Rep. 372.) 
The reason of this decision, so far as respects the notice, is, that 
by submitting to plead to issue, the defendant admits himself 
regularly in court; soin the present case, by consenting to a 
trial and agreeing that the judge should become the arbiter both 
of the law and the facts, the plaintiffs in error must be under- 
stood to have made a like concession. 

It was not a proper subject of inquiry upon the /ria/ of the 
motion, whether the execution issued upon a regular judgment. 
“Jf the execution issued from competent authority, and was 
duly authenticated, it was not for the sheriff in defence of the 
rule, to say that the execution was irregular, or to know whether 
it was founded on a proper judgment or not. Its mandate was 
imperative, and he was bound to obey it. In no conceivable 
; case, should an execution be quashed on the motion of the sheriff, 
to whom it had been delivered to be executed. Anderson y. 
Cunningham, (Minor’s Rep. 48.) In the Tombeckbee Bank y. 
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Godbold, 3 Stew’t. Rep. 240,) which was an action for a false 
return against the defendant, as the sheriff of Monroe, prosecuted 
according to the course of the common law, it was held that as 
the recovery must be graduated by the extent of the injury sus- 
tained, it was important to show thatgthe execution was issued 
upon a judgment. That case is entirely unlike the present; here 
the proceeding is for the enforcement of a liability imposed by 
statute—the amount and the condition on which the recovery is 
to be had, is certain and fixed, depending upon the fact whether 
an execution bearing upon its face the indicia of regularity, ,was 
received and returned according to law. 

It has been repeatedly determined that in a proceeding of this 
character the measure of the recovery must be the amount of the 
execution with interest. McWhorter ef al. v. Marrs, (1 Stew. 
Rep. 63,) and that the plaintiff is entitled to inéeres¢ though it 
is not specifically demanded by the notice. 

In Curry v. The Bank of Mobile, (8 Porter Rep. 372) which 
was a motion by the defendant in error, against the plaintiff as 
the indorser of a promissory note—in the transcript of the record, 
there was a notice and certificate of the president of the bank 
copied at length—the judgment recited them thus: « produced 
the notice with the certificate of the president of the bank in- 
dorsed thereon.’” The courtheld that the recital of the notice 
and certificate made them a part of the record. In the case be- 
fore us, the notice is referred to in terms even more explicit than 
in the case cited, and consequently may be looked to, if neces- 
sary, to sustain the judgment. 

4. It would have been more formal to have expressed in the 
judgment, the amounts of the execution and interest separately, 
instead of stating their aggregate amount. But upon calculating 
interest from the date of the execution, we find that the judg- 
ment does not exceed the sum, which the defendants in error 
were entitled to recover, and the informality of the judgment, as 
it does not prejudice the plaintiffs, furnishes no ground for a re- 
versal. 

5. The entry of a discontinuance as to some of the persons 
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who are styled in the notice, the securities of the sheriff, could 
not affect the proceeding against the others. It does not appear 
that they had been served with notice, or that they had agreed 
to waive it—in the judgment entry the defendants in error dis- 
continue, as to three who are said to be securities, and then with 
the consent of the sheriff and the other sureties, submit the case 
upon ‘‘ the proof” to the decision of the court. The parties 
then as to whom the discontinuance was entered, do not appear 
from the record, ever to have been in court—and even if the 
discontinuance furnished a legal advantage to the plaintiffs, it 
may well be questioned, whether by consenting to a trial, they 
have not waived it. 

In Lyon v. The State Bank, (1 Stew’t. Rep. 442) the court 
say that ‘* a proceeding by motion or notice is essentially differ- 
ent in this respect, from a common law suit. In this form, the 
notice is no part of the record, but evidence only. If not served 
or not proceeded on, it isa nullity. An alias could rot issue on 
it, nor would a discontinuance be necessary to authorize a pro- 





ceeding de novo. The motion recognized only the person noti- 
fied as a party defendant. No express discontinuance was ne- 
cessary. Here is an authority to show that the discontinuance 
was unnecessary, and consequently could not prejudice the judg- 
ment of the circuit court. 

This view is decisive of the questions raised, and our conclu- 
sion is, that the judgment must be affirmed. 
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1. The constitution of this State does not prohibit private banking, whether it is 
against the policy of this State to permit individuals to engage in the business of 
private banking, is a question which addresses itself to the Legislative Depart- 
ment of the Government, and which the courts cannot determine. 

2. The right of individuals to engage in the business of private banking is a com- 
mon law, right, and may be exercised until forbidden by the Legislature. 


Error to the Circuit Court of Bibb County. 


THIS was an action of assumpsit in the court below brought 
by the plaintiff in error, as endorsee against the defendant in er- 
ror, as the drawer of a bill of exchange. The declaration is in 
the usual form, to which the defendant below pleaded. 

1, Non assumpsit. 

2. Failure of consideration both, in short, by consent, and 

3. A pleain the following words:—*‘ and the said defendant 
for further plea in his behalf saith, acted non, &c. because he 
says that on the — day of — certain persons unauthorized by law 
and contrary to the constitution and laws of the State, did sub- 
scribe to and become members of an association, institution or 
company, known and styled the ‘Real Estate Banking Com- 
pany of South Alabama,’ at Selma, in the county of Dallas in 
said State, and did then and there, become proprietors of a bank 
or fund for the purpose of issuing notes, receiving deposites, 
making discounts, purchasing bills of exchange, and transacting 
all other business, which the legally incorporated banks of said, 
State may and do transact, by virtue of their respective charters 
and acts of incorporation, and that in pursuance of such unautho- 
rized, illegal, and unconstitutional purpose and intent, the said 
persons afterward, to wit: on the day aforesaid, at Selma, to wit: 
at the county of Dallas, did establish an office or banking house, 
and issued notes, received deposites, purchased bills of exchange, 
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and made discounts; and that the bill of exchange in the decla- 
ration, set forth, was made on the day it bears date, to wit: on 
&c., at &c., to be offered for sale or discount, to the said banking 
company, and with the intent and for the purpose of obtaining a 
Joan of the notes issued by the banking company upon the same, 
and that afterwards, to wit: on the — day of —, at the county 
aforesaid, the said bill was presented to the said banking associa- 
tion at their banking house at Selma, for sale or disrount, and 
the said banking company then and there purchased or discounted 
the said bill, paying out the notes issued by the said unlawful 
banking company, upon the said purchase or discount, and that 
said bill of exchange is now the property of said unlawful bank- 
ing company, and that said Robert R, Nance, the plaintiff, is 
but the agent of said unlawful banking company, as the cashier 
of said company, that he, the said Nance, has no other or further 
interest in said bill than as agent and cashier of said unlawful 
banking company. And further, that the said several endorsers 
on said bill, endorsed the same, for the purpose and with the in- 
tent to have the same sold or discounted by said unlawful bank- 
ing company, by means of all which, and by force of the con- 
stitution and laws of the State, the said bill of exchange and the 
said endorsements thereon, so made by the defendant and so en- 
dorsed as in said declaration mentioned, were and are void and 
of no force or effect in law, and this the said defendant is ready 
to verify, therefore, he prays judgment,” &c. 

Upon the first and second pleas the plaintiff took issue in fact, 
and demurred to the third plea, which being overruled by the 
court; he filed to the third plea the following replication. 

And the plaintiff as to the third plea of the said defendant by 
him above pleaded says precludi non because he says he is no 
- the agent of certain persons, members of an illegal, unconstitu 
tional bank, carrying on the business of banking against the law: 
and constitution of the State of Alabama; and that the said bil 
of exchange is not now, nor was at the time of the commence 
ment of this suit, nor before nor after, the property of such un 
lawful banking company, as the aid defendant in his said ple: 
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his said plea hath alleged, but the said bill of exchange is and 
was his at the time of the commencement of this suit, as he has 
alleged in his declaration, wherefore he prays judgment, &c. 

The defendant having taken issue on this replication, a verdict 
was found for him, and judgment rendered accordingly. 

A bill of exceptions was taken during the trial of the cause 
from which it appears that upon the trial, the defendant attempt- 
ed to shew by parol testimony, the existence of a company or 
association known and styled the ‘* South Alabama Real Estate 
Banking Company,” at Selma; that it was disclosed that there 
was written evidence of the association, thereupon the plaintiff 
moved the court to exclude such. parol testimony as secondary 
evidence, which the court refused. 

In the argument of said cause the conrt ruled that having 
overruled the plaintiff’s demurrer, the argument on the law was 
thereby concluded, and that the plaintiff must confine his argu- 
ment to the facts of the case. The plaintiff, by his counsel, 
moved the court to instruct the jury— 

1. That before the passage of theact of 1838, individuals had 
a right at common law, to do a banking business, not contravened 
by any act of the Legislature of the State or of the constitution. 

2, That a contract nade with individuals thus associated, is 
not ipso facto void. 

3. That a contract made with a company of individuals asso- 
ciated for banking purposes, which wants only a legislative crea- 
tion and not forbidden by law, is not ipso facto void. 

4. That such individuals so associated and banking, may sue and 
recover their notes: which instruction the court refused to give; 
to which the plaintiff excepted—and now assigns for error, the 
matters of law arising out of the overruling the demurrer to the 
third plea, and the refusal to charge as shown by bill of exceptions. 


Peck and Epwarps, for the plaintiff in error. 
PHELAN, contra. 


ORMOND, J.—The questions of law presented on this record 
and argued by counsel, are— 
70 
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1. Is private banking,-in the common acceptation of that 
term, prohibited by the constitution of this State. 

2. Is it a common law right. 

It is most obvious that the design of the written constitutions of 
government in the States of this Union, was to limit and define 
the guantum of, power which the people, in their sovereign capa- 

‘city, consented to part with, for the purposes of civil government. 
It is not the object of these instruments to act on individuals, un- 
Jess they become invested with the powers delegated by the con- 
stitution.) The manifest design, was to secure to the people, all 
their rights not necessarily parted with, to accomplish the object 
in view—the establishment of civil government. It would, 
therefore, be very strange, if a provision should be found ineor- 
porated in any of them, having for its object the restraint of the 
eitizen as such, and not invested with power under the constitu- 
tion. 

But when we come to the examination of that portion of the 
constitution of this State, relied on to support the proposition, 
that private banking is forbidden to the citizen, it is most mani- 
fest, that such was not the intention of the framers of the consii- 
tution. It reads thus: 

“¢ Establishment of Banks.—One State Bank may be estab- 
lished, with such number of branches as the General Assembly 
may, from time to time, deem expedient: Provided, That no 
branch bank shall be established, nor bank charter renewed, un- 
der the authority of this State, without the concurrence of two 
thirds of both branches of the General Assembly; And provid- 
ed, also, That not more than one bank nor branch bank shall 
be established, nor bank charter renewed, at any one session of 
the General Assembly, nor shall any bank or branch bank be 
established, or bank charter renewed but in conformity with the 
following rules. 

‘©1. At least two fifths of the capital stock shall be reserved 
for the State. 

«¢2. A proportion of power in the direction of the bank shall 
be reserved to the State, equal at least to its proportion of the 
stock therein. 
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‘6 3. The State, and the individual stockholders, shall be liable; 
respectively, for the debts of the bank, in proportion to their 
stock holden therein. 

‘64, The remedy for collecting debts shall be reciprocal, for 
and against the ‘bank. 

‘¢5. No bank shall commence operations until half of the 
capital stock subscribed for, shall be actually paid in gold and 
silver, which amount shall, in no case, be less than one hundred 
thousand dollars. 

‘¢6. In case any bank or branch bank shall neglect or refuse 
to pay, on demand, any bill, note, or obligation, issued by the cor- 
poration according to the promise therein expressed, the holder 
of any such note, bill, or obligation, shall be entitled to receive 
and recover interest thereon until the same shall be paid, or specie 
payments are resumed, by said bank, at the rate of twelve per 
cent. per annum, from the date of such demand, unless the Gen- 
eral Assembly shall sanction such suspension of specie payments; 
and the General Assembly shall have power, after such neglect 
or refusal, to adopt such measures as they may deem proper, to 


protect and secure the rights of all concerned, and to declare 
the charter of such bank forfeited. 

‘67, After the establishment of a general State bank, the banks 
of this State now existing may be admitted as branches there- 


of, upon such terms as the Legislature and the said banks may 
agree, subject, nevertheless, to the preceding rules.” 

If, as maintained by the counse! for the defendant in error, the 
design of the provisions just cited, was to restrain private bank- 
ing, as well as to prohibit the Legislature from granting bank 
charters, except on the conditions expressed, no language can 
well be conceived more inappropriate to accomplish the object. 
Not only is the provision by its very terms, confined to the ac- 
tion of the Legislature in the creation of corporations, for the 
purposes of banking, but in all its details it supposes the existence, 
in future, of such corporations, and limits and defines their rights, 
powers, and responsibilities as such, and by the employment of 
language which is without meaning, unless it be so understood. 
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There was great reason in this, for an act of incorporation un- 
wisely or improvidently granted, would be beyond the reach of 
future legislation, whilst private banking, if it become an evil 
could at all times be arrested by an ordinary act of legislation. 

There being no constitutional prohibition of private banking, 
I proceed to the enquiry whether it isa common law right. 

The term ‘* banking” does not necessarily include the circu- 
Jation of notes, or securities as a currency or medium of ex- 
change, but it is in that sense, we must consider it: as it is be- 
cause, the Selma company issued their notes, and circulated them 
as the incorporated banks of the State, were by law authorized 
to do, that this transaction is considered illegal. 

It may be assumed as certain, that by the common law, 
what ft is lawful for a single individual to do, may be done by 
several persons associated together. Would then an individual 
have the right at common law, to make his notes payable to bear- 
er and use them in the discount of the notes of otter persons, 
or in the purchase of bills of exchange? It will not be contend- 
ed that thus far the transaction would be illegal, but itis insisted 
that as it is the design of the banker, that his notes shall enter 
into the circulation and pass from hand to hand as money, this 
illegal design will vitiate the contract. 

It is certainly one of the highest duties of the sovereign pow- 
er, to control and regulate the currency of the country, and if 
the notes of private bankers should so far enter into the circula- 
tion, as to become prejudicial to the community, it would doubt- 
Jess, be the duty of the Legislature, either to suppress private 
banking altogether, or to require adequate pledges for the redemp- 
tion of the notes; but until this is done, it is not easy to per- 
ceive how such a transaction ean be considered illegal. 

Private banking has always been tolerated in that country 
where the common law had its origin. Intheir commencement, 
these banks ‘‘ received money on deposit, managed the money 
affairs of States and individuals, lent money to such as could give 
the necessary security, and bought and sold bills of exchange, 
and bullion coin.” By degrees, as they obtained the-confidence 
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of the country, they issued their own notes, which entering into 
the circulation as money, passed according to the credit of the 
banker. There is at this day, a multitude of these banks in that 
country, and the only restraint, so far, I am informed, which 
Parliament has imposed on them, is, that no more than six per- 
sons shall constitute a firm for a bank of circulation. This mea- 
sure has been attributed to the hostility of the Bank of England 
to these institutions. 

In the case of the Bank of Augusta v. Joseph B. Earle in the 
Supreme Court of the United States, the Chief Justice in de- 
livering the opinion of the court, says: ** The institutions of 
Alabama like those of the other States, are founded on the great 
principles of the common law, and it is very clear that at com- 
mon law the right of banking in all its ramifications, belonged 
to individual citizens, and might be exercised by them, at their 
pleasure.’ [See also New York Firemen’s Insurance Company, 
2 Cowen Rep. 710.] 

In the case of Bristol v. Barker, 14 Johnson’s Rep. 207, it 
was held that an act of the Legislature forbidding the association 
of persons together, for the purpose of issuing notes, &c. or 
transacting the usual business of incorporated banks, did not ap- 
ply toan individual carrying onthe business of banking. [See 
also the case of the Utica Insurance Company, 15 Johns. Rep. 
381: and the case of the Manhattan Company, 9 Wendell 351.] 

There cannot, therefore, be any doubt that private banking is 
a common law right. 

It is, however, said in argument, that if private banking is 
not expressly prohibited by the constitution of this State, yet 
as the State has reserved to itself the privilege of banking, eith- 
er alone, or in connection with individual citizens, it is, therefore, 
against the policy of the State to permit theexercise of this right 
in any other moce. 

It may be true, that as the State has engaged in the business 
of banking, it is good policy to exclude from competition, pri- 
vate bankers, but this the Legislature can alone declare. A great 
many considerations must enter in to the solution of that ques- 
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tion, which the legislative department, is alone competent to 
determine. 

This will be evident when we consider, that what would be 
for the interest of the State in such a case, or in other words, 
what course sound policy would dictate, must always be a ques- 
tion of expediency, depending on the extent to which the State 
might think it proper, to engage in the business of banking, and 
a variety of other facts, varying at different times and fluctuating 
and uncertain in their character. It is too obvious, therefore. 
to require further illustration or argument, that the judicial tribu- 
nals, whose province it is to pronounce on fixed and settled rules 
of action, have no power to determine such questions. 

Issue having been taken on the plea after the demurrer was 
overruled, the same questions of law which have been here dis- 
cussed, together with some others, were again presented on, mo- 
tion to charge the jury. The views here taken of the law ari- 
sing on the demurrer to the plea, apply also to the charges of the 
court, and as the question on the demurrer to the plea covers 
the whole ground, it is not necessary to express any opinion on 
other questions of law made in the case. 

As, therefore, there was no statute of this State, prohibiting 
private banking, in force at the time of the purchase of the bill 
in question, by the ‘ Real Estate Banking Company of South 
Alabama,” the judgment of the court should have been for the 
plaintiff in error, on the demurrer to the plea; and for that error, 
the judgment must be reversed and the cause remanded. 
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1. The constitution imposes on the executive, the duty of filling any vacancy which 
may occur in the office of sheriff, subsequent to an election by the people; from 
this duty results the necessity and authority to inquire if a vacancy exists: But 
a commission issued in a supposed case of vacancy gives only a prima facie right 
to exercise the office, which ceases when it is judicially ascertained that the office 
was not vacant. 

- The executive is, the department of the government, through which its officers 
are made known to each other, and to the people, in the absence of a judicial in- 

But the giving of a commission to one who has no right to an office, 
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vestigation. 
will not destroy the title of him who has the legal claim: its only effect is, to oust 
him of his franchise in the office until his title to it, shall be judicially determined. 
» The act of 1824, (Aikin’s Dig. 100) which directs the judge of the county court 
to certify when a clerk, sheriff, or other county officer, has been absent from the 
county of his residence, for the term of four months, does not confer judicial pow- 
ers on the judge ; nor does it authorize him to declare the office of the absentee 


vacant. Itonly provides a convenient mode by which the executive or other ap- 
pointing power, shall be informed of a fact, which, if true, causes the particular 


office to become vacant. 
. An order, made by the judge of the county court, declaring the office of sheriff 
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vacant, fur the reason that the sheriff has been absent from the county of his resi- 
dence for four months, is wholly unauthorized, extra judicial, and entitled to no 
consideration whatever, as a judgment or inquisition of office. It is entirely void, 
and therefore, is not the subject of revision, either by certiorari, or by writ of 


error. 


Writ of error to the Circuit Court of Wilcox County. 


THIS cause had its origin in the following order, made by the 
judge of the county court of Wilcox county: 

‘¢ Order, by the judge of the county court, in vacation, April 
11th, 1840. 

‘¢Complaint having been made to the judge of the county 
court, that Jonathan M. Hill, sheriff of Wilcox county, has been 
absent for the space of four months and upwards; and the court 
having had the said Jonathan M. Hill called to come into court, 
and he failed to appear when called. The court then proceeded 
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to take testimony to the fact of his absence, and the testimony of 
several respectable witnesses having gone to show the fact of his 
having vacated his office, by operation of the statute in such case 
made and provided, by reason of his absence: it is therefore, 
considered by the court, that the said Jonathan M. Hill, sheriff 
of Wilcox county, has forfeited his office, and that the same be, 
and the same is, hereby declared to be vacated,” 

Hill, on the 13th April, 1840, sued out a writ of error, returna- 
ble to the circuit court of Wilcox county, and thereon assigned 
as error, the judgment of the judge of the county court above re- 
cited. The circuit court dismissed the writ of error; Hill pray- 
ed an appeal to this court, which was allowed, anda bond given 
to secure costs, &c. 


Proctor, with whom was Peck, for the plaintiff in error, 
argued, 

Ist, That this was a proceeding to deprive Hill of his office, 
and therefore, the ease was of such a description as to warrant the 
the writ of error. 

2d. If the judgment could be inquired into, it was manifestly 
erroneous, and not warranted by law. (Commonwealih v. Judges 
of the Common Pleas, 3 Binney 276: 3 Black. Comm. 396: 
Aikin’s Dig. 266 § 6: Clison v. Shotwell, 12 John. 627: Calla- 
han v. The State, 2 Stewart and Porter 381: 2 Bac. ab. 456: 
Rex v. Sampson, 1 Strange 45: 4 Black. Comm. 283: 6 Jacob. 
Law Dict. 122: Queen v. Layton, 2 Salk. 451: 3 Bac. ab. 260: 
Const. of Ala, Art. 1, § 10, 28, 29: 3 Jacob. Law Dict. 451: 
Pope ef al. v. Stout, 1 Stewt. 377: Aik. Dig. 100: Bennet v. 
Ward, 3 Caines 259: Peck v. Holeemb, 3 Porter 333: 6 Bac. 
ab. 390, 383, 384: Livingston v. Steam Boat Tallapoosa, 9 Por- 
ter 111, Const. of Ala. Art. 5, § 2. 

The Attorney General, with whom was Lapstey, contra. 


GOLDTHWAITE, J.~-This cause has been argued, as 
one of much importance; and it would certainly be such, if the 
principles were involved which have been so ably diseussed. 
But we think they do not arise, and a brief examination will suf- 
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fice to present the views of the court, as to those which are 
supposed to govern the case as shown on the record. 

1. The constitution imposes on the the executive, the duty of 
filling any vacancy, which may occur in the office of sheriff sub- 
sequent to an election by the people., There is no general law 
directing the manner by which the fact of a vacancy is to be ascer- 
tained; hence, results a necessity and authority for the executive, 
to inquire into and decide on the fact or facts, from which a vacan- 
cy is to be inferred. Theoffice must be filled whenever a vacancy 
occurs; and as no means have been provided by law, by which 
to determine when a vacancy exists, it would follow that an of- 
fice must remain vacant, unless the executive should decide. In 
most cases of vacancy, the fact is admitted, or is notorious; as in 
the case of resignation or death. In some cases it might be 
doubtful; asin the case of the acceptance of an incompatible office; 
or by a wilful abandonment of the office; or by absconding from 
the State. In all these cases, it might be the duty of the execu- 
tive to determine on the facts presented; that the office was va- 
cant; yet, it would not follow, that this determination would be 
final or conclusive, on the rights of the incumbent. If a success- 
ful imposition of a forged resignation, was practised on the’exe- 
cutive, or he was deceived by a false rumor of the death of the 
incumbent, no one could properly contend that the office would 
be vacated. Consequences might ensue which would be embar- 


ra 


ing; but not more so in these, than in other cases of mistake. 
. The executive is the department of the government 
through which its officers are made known to each other, and to 
the people, in the absence of a judicial investigation. Whena 


ss 
2 
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commission issues on a supposed vacancy, it is entitled to respect 
from every one, because it is the agt of the proper department, 
and prima facie gives a right to exercise the office; but, as the 
vacancy is the only matter which can authorize the commmis- 
sion, its whole virtue is at anend, when itis judicially ascertain- 
ed that the office was not vacant. Although the commission of 
the executive is entitled to this respect, yet if given to one who 
has, in fact, no right to an office, it does not destroy the legal 
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title of the incumbent, any more than the eniry, by one who dis- 
possesses another of his freehold, would destroy the Jegal title of 
the latter. He may be compelled to resort to a court of law to 
regain his possession, but his right is the same as before the 
ouster. So, in the case of commissions for the same office, to 
different individuals, the legitimate claimant may for a time be 
ousted of the franchise which he is entitled to; but his title is no 
way impaired, though he may be forced to an action for the re- 
covery of the office. The old writ of assize may be obsolete, but 
an equally and perhaps more efficient remedy, is to be found in 
an information in the nature of a guo warranto. : 

We will now examine the statute on which this proceeding is 
supposed to be founded. 

3. It is entitled ‘*an act for the better regulating the public 
officers in the several counties of this State.”’ Its first section de- 
clares ‘that if any clerk, sheriff, or other county officer, shall 
absent himself from the county of his residence, for the term of 
four months, the office he may hold shall be vacated.” 

The second section then directs ‘that if any of the vacancies 
above contemplated, shall occur, it is hereby made the duty of 
the judge of the county court, of the county in which such vacan- 
cy may occur, if within his knowledge, immediately to certify 
the same, under his hand and seal, to the person, officer or tri- 
bunal, appointed by law to fill the same, and if complaint shall 
at any time be made to him, of any such vacancy, it is hereby 
made the duty of the said judge, to inquire into the same, and if 
found true, to certify as above.” 

The concluding section provides ‘‘ that when any such certifi- 
cate shall be made, the proper person, officer or tribunal, shall 
immediately proceed to fill such vacancy.” 

It is obvious the executive cannot be present in every County 
in the State, to ascertain the facts from which a vacancy in the 
office of sheriff may be inferred; and the same remark will ap- 
ply to any other officer or tribunal, to whom, or which, the 
power of appointment is confided. In the absence of any regu- 
lation by law, we have already shewn that the appointing power 
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must determine whether a vacancy exists, and the statute, in our 
opinion, has no other effect than to provide a convenient mode 
to furnish the necessary information in one particular case of va- 
vancy, which is declared to exist, whenever the incumbent of a 
county office has been absent for the period of four months. 

There are mary reasons which seem to be conclusive to show, 
that the statute was never intended to confer judicial powers. In 
one event, the certificate is to be given on the mere knowledge 
of the judge of the county court: in the other, the inquiry is to 
be made by him, and if he ascertains the fact to be true, he is 
then to certify. In either case, the statute contemplates immedi- 
ate action, which indeed, is essentially necessary for the public 
welfare; for, if the investigation was subjected to the details of a 
judicial inquiry, in most cases the office would become vacant, 
by the expiration of its legal term before the inquiry could 
be terminated. Again, it is not easy to conceive that any Le- 
gisJature would confide a power with the judge of the county 
court equivalent to a power of removal from office, if the inves- 
tigation directed by the statnte is to be considered a final, or bind- 
ing adjudication, of the right cf the individual to the office held 
by him. If such powers were intended to be conferred, and 
such a construction was given to the statute, it is far from being 
clear that the first section would be constitutional. Indeed, to 
give any effect, even to the second section, with such a construc- 
tion, the judge of the county court must be supplied with pro- 
cess to bring the delinquent officer before him, or with authority 
to proceeed in his absence, with a jury to try the facts if dispu- 
ted, and with some officer to summon the witnesses for, as well 
as against the accused. None of this necessary, and for the 
most part, indispensable machinery, is given by the statute, and 
we cannot but suppose that it would have been provided, if the 
object had been to fix and ascertain the fact of vacancy by a judi- 
cial inquiry. 

In the case of Peck v. Holcomb, (3 Porter 329) the judge of 
the county court was authorized by the statute then examined, 
to declare the office of the tax collector vacant, A similar pow- 
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er in relation to sheriffs is given by the act of 1822: (Aikin’s 
Digest 387, sec. 14; 388 sec. 4.) In these cases, the several 
statutes provide that the office may be declared vacant, if the in- 
cumbent refuses to give the bonds required by law. It is clear, 
under these statutes, the inquiry and judgment is a judicial act, 
and of course, the subject of revision. 

Our conclusion is, that the inquiry directed to be made by the 
judge of the county court, under the act of 1824, isnot a judicial 
investigation; that it does in no manner affect the rights of the 
incumbent, further than to inform the executive of a supposed 
vacancy; and that its sole object is to advertise the appointing 
power of the existence of a fact, which the law declares to create 
a vacancy, if true; which fact might otherwise remain unknown, 
and the office continue vacant, to the manifest injury of the peo- 
ple of the county. 

4. From this it results, that the order of the judge of the coun- 
ty court, declaring the office vacant, was wholly unauthoriged, 
extra-judicial, and entitled to no consideration whatever, as a 
judgment or inquisition of office. Being of this character, it has 
no more effect, than the unauthorized act of one not clothed with 
office; but is entirely void, and therefore, is not the subject of re- 
vision, either by ceréiorari or by writ oferror, The sheriff can- 
not be prejudiced by this act, further than the statute authorizes 
the judge to certify to the Governor, the fact of a vacancy. The 
judgment isa mere nullity, and therefore, it is unnecessary to 
avoid it by the judgment of a superior tribunal. 

The circuit court decided correctly, when it dismissed the writ 
of error; and its judgment is affirmed. 
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1. Semble. The payment of a promissory note or bill, will not destroy its nege- 
tiability when made by the last indorser; or when made by a prior indorser, if 
the subsequent indorsements are struck out, before it is again negotiated. 

2. Where a note is put in circulation by fraud, the holder in such case is bound to 
show himself a hona fide possessor, and if he fail to do so, it will be a question 
for the jury, whether his possession is not mala fide. 

3. Where the maker of a promissory note becomes the proprietor of it in the regu- 
lar course of trade, (after it had been in circulation) it is extinguished ipso facto. 

4, If the maker of a promissory note, carries it to a bank to get it discounted on 
his own account, with the name of a third person indorsed thereon ; the trans. 
action on its face, shows that it is a mere accommodation indorsement, or the 
note would not be in the hands of the maker. 

5. The. appointment of an attorney by writing, ‘ with full power and authority, 
for me, and in my name, to draw, or to indorse promissory notes, to accept, draw, 
or indorse bills of exchange,” does not authorize the attorney to draw, or in- 
dorse notes for the mere accommodation of third persons. 


THIS was a proceding by notice under the statute, commenc- 
ed by the defendant against the plaintiff in error, in the county 
court of Mobile. 

An issue being made up and submitted to the jury, the plain- 
tiff below to maintain the same, offered in evidence a promissory 
note of the following tenor: 

‘6 $5,000. Mobile, February 24th, 1837. 

Sixty days after date, I promise to pay to the order of James 
B. Wallace, five thousand dollars, for value received, negotiable 
and payable at the Branch of the Bank of the State of Alabama 
at Mobile. (Signed.) W. WALLACE. 

Indorsed:—James B. Waxtace, 

Per Jonn GALLaGuHer.”’ 

lt was also proved, that this note was offered to the Branch 
Bank for discount, by W. Wallace the maker thereof, who also 
was the last indorser thereon—that it was discounted on the 27th 
of February, 1837, and the proceeds passed to his credit—and 
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that the note was protested at maturity for non-payment, and due 
notice given thereof to the defendant. 

It was further shown that the name of the defendant was in- 
dorsed by John Gallagher, under a power of attorney duly exe- 
cuted, and acknowledged on the 10th day of January, 1837— 
which so far as it confers power, and is now necessary to be 
recited, is as follows: ‘* Know all men by these presents, that |, 
James B, Wallace, have nominated, constituted, and appointed , 
and by these presents do nominate, constitute, and appoint John 
Gallagher, my true and lawful attorney, with full power and 
authority for me, and in my name, to draw, or to indorse promis- 
sory notes, to accept, draw cr indorse bills of exchange, and to 
sign any check, or checks, order, or orders, for any money or 
effects which I now have, or hereafter may have deposited in the 
Branch of the Bank of the State of Alabama, at Mobile, with 
power also, an attorney or attorney’s for the purpose aforesaid, 
to make and substitute, &c.”’ 

It was also in proof, that the defendant and W. Wallace ‘‘ were 
relations, and that there had been an advertisement of a partner- 
ship between them, in the Mobile papers, to go into the com- 
mission business at New Orleans—and that drafts had been drawn 
upon such a firm, as described in the papers, composed of the 
said Wallace’s and one Smith. But no evidence was produced, 
that said defendant had assented or dissented to the publication, 
or even did any act as a member of the firm. It was further in 
proof, that John Gallagher was principal clerk in the house of 
W. Wallace.” 

Upon this evidence, the defendants counsel moved the court 
to instruct the jury, that if they believed the note in suit, was 
made by W. Wallace, and indorsed by John Gallagher, as the 
attorney of James B. Wallace, to W. Wallace in the course of 
business between them, such indorsement, operated an extin- 
guishment of the debt, and the bank in virtue of the subsequent 
indorsement by W. Wallace, could not recover of the defendant. 
This charge was refused by the court, under an impression that 
the evidence did not authorize it. 
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The counsel for the defendant further moved the court, to 
charge the jury, that if they believed, that the note was for the 
benefit and accommodation of W. Wallace, and the note was 
offered to the bank by him, and the proceeds passed to his cred- 
it by the bank, to enable the bank to recover it, was bound to 
prove that the defendant authorized Gallagher to sign his name 
as a surety,or for the accommodation of W. Wallace. That the 
Jegal construction of the power of attorney did not so authorize 
him, and without further proof of authority, the jury ought to 
find for the defendant. This charge was also refused; and the 
court charged the jury, that by the construction of the power of 
attorney, John Gallagher was authorized to indorse the note for 
the accommodation of the maker.””? Whereupon, the defen- 
dant excepted to the refusal to charge, and the charge given; and 
his bill of exceptions was signed, sealed, and certified to this 
court, 

The jury having found a verdict for the plaintiff below, and 
judgment being rendered thereupon, the defendant prosecutes his 
writ of error, &c. 


The case was submitted upon briefs by J. A. CampseE.t, for 
the plaintiff, and J. Gayxe, for the defendant. 

For the plaintiff it was insisted, that if the maker of a note 
becomes its proprietor after it has been put in circulation, the 
debt is ipso facto extinguished, and any person taking it with a 
notice of the fact, even before maturity, will not be allowed to 
charge the indorser. In this case, W. Wallace was both the 
maker and indorser, and the defendant in error was bound to 
take notice. 

The note being made by an agent, was itself a circumstance, 
sufficient to have put the defendant upon inquiry as to the extent 
of the agent’s authority. (1 Litt. Rep. 290; 11 Johns. Rep. 
128; 12 Johns. Rep. 160, 

Again—where a note is put in circulation by the maker, the 
inference is, that it was an accommodation note, and a party re- 
ceiving it, is bound to know whether the maker is authorized to 
negotiate it. (Stall y. The Catskill Bank, 18 Wendell Rep.) 
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The power of attorney did not authorize Gallagher to use the 
name of the plaintiff in error, as an indorser for the accommo- 
dation of a third person. 13 Mass. Rep. 178; 18 Johns. 363; 
14 Eng. Com. Law 43; 1 Taunt. Rep. 363; 7 Eng. Com. Law 
Rep. 66; St. John v. Redmond, 9 Porter’s Rep. 428; 1 Stewt. 
Rep. 526. See also, Kingsley e¢ a7. v. The Bank of the State 
of Tennessee, 3 Yerger’s Rep. 107. 

For the defendant, it was contended that the note was really 
indorsed by the plaintiff to the bank, and that the name of W. 
Wallace was indorsed in conformity to its rules, for the purpose 
of showing for whose benefit the discount was made. 

The evidence shows that it was not a business note, but was 
made to enable the parties to raise money by its negotiation. 
The first point made by the plaintiff’s counsel does not arise 

It was left to the jury to determine, whether the power of 
attorney was not made expressly for the purpose of enabling W. 
Wallace to use the name of the plaintiff, in the course of his bu- 
siness at Mobile, and also to be used for the benefit of the firm at 
New Orleans. 

The fact that Gallagher was the principal clerk of W. Wal- 
lace, goes to show that the power of attorney was made to en- 
able him to use the name of the plaintiff whenever it might be- 
come necessary. 


COLLIER, C. J.--It has been held that the payment of a 
promissory note or bill, even by the payee who had indorsed it, 
destroyed its negotiable quality. Blake v. Sewell, 3 Mass. Rep. 
556. But this decisioa has been overruled by the court that 
pronounced it, which after examining its own adjudications, 
and the leading English cases, say, the dectrine that a “ negotia- 
ble note once paid, cannot afterwards be transferred, is restrain- 
ed to cases where by such transfer, some party to the bill or 
note might be prejudiced or troubled with a suit, who ought to 
be discharged. As for instance, if there be several indorsers» 
none shall be allowed to transfer but the last; because if the note 
is taken up by any prior indorser, and again put in circulation 
by him, the subsequent indorsers may be exposed to a suit by 





JUNE TERM, 1840. 





Wallace v. The Branch Bank at Mobile. 





the new assignee. But where no such consequence will follow 
an assignment by the party taking up the bill, it is lawful, and 
the assignee may maintain an action upon it, in his own name.” 
17 Mass. Rep. 620, Guild v. Eager and another. The rule as 
thus qualified, is entirely reasonable, and has been so often af- 
firmed, that we hesitate not to give to it our own assent. On 
this point see also Bolyton v. Greene, 8 Maes. Rep. 465; Robert- 
son & Co. v. Williams, 5 Mumf. Rep. 331. 

In Meade v. Small, 2 Greenl. Rep. 212, the court say, that 
many cases shew that payment has the effect to destroy the ne- 
gotiable quality of a bill or note, yet the principle must be re- 
ceived with the limitation, that payment will not destroy such 
negotiability when made by the last indorser, or when made by 
a prior indorser, if the subsequent indorsements are struck out 
before it is again negotiated. ‘I'o the same effect are Havens 
v. Huntington, 1 Cowens’ Rep. 387; Merrimack Bank v. Par- 
ker ef al. 7 Pick. Rep. 88, Burbridge v. Manners, 3 Camp. 
Rep. 194; Callow v. Lawrence, 3 Maule & Selw. Rep. 95; 
Beck v. Robley, 1 H. Bla. Rep. 89. 

Where a note is put in circulation by fraud, the holder in 
such case is bound to show himself a bona fide possessor, and 
if he fail to do this, it will be a question for the jury whether 
his possession is not mala fide. Woodhull v. Holmes, 10 John. 
Rep. 231. See also (irant v. Vaughan, -3 Burr Rep. 1516; Pea- 
cock v. Rhodes, Doug. Rep. 533; Solomons v. The Bank of 
England 13 East. Rep. 134, n; Conroy v. Warren, 3 Johns. 
Cases 259. And in Wardell v. Howell, 9 Wend. Rep. 170, it 
was decided that where a note has been fraudulently put in cir- 
culation by the maker, or his agent, the holder could not recover 
upon it, against an accommodation indorser without showing 
that he received it in good faith, in the ordinary course of trade, 
and paid for it a valuable consideration. To the same point see 
Skelding & Haight v. Warren, 15 Johns. Rep. 270; Brown v. 
Taber, 5 Wend. Rep. 566; Vallett v. Parker, 6 Wend. Rep. 
615. Itis unnecesary to inquire what is to be understood by 
the “ ordinary course of trade,’”’ since in the case presented by 
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the bill of exceptions, there is no room for controversy on the 
point. The cases cited will, however, show what is meant by it. 

If William Wallace became the proprietor of the note in the 
_ regular course of trade, after it has become a valid security for 
money in the hands of the payee, it was ipso fac/o extinguished; 
inasmuch as it would have answered the purpose of its creation, 
and the right to receive pertained to, and the obligation to pay 
was incumbent upon, the maker, and consequently could not 
have been made available. But there is no proof that the plain- 
tiff in error was at any time the owner of the note, except that 
which is furnished by his being the payee and first indorser; 
this might be satisfactory under some circumstances, but it can- 
not avail in the case before us. In Stall v. The Catskill Bank 
18, Wend. Rep. 478, the Chancellor of New York in delivering 
an opinion in which the court of errors concurred, remarks that 
if the maker of a note carries it to a bank, to get it discounted 
on his own account, with the name of a third person indorsed 
thereon, the transaction on its face, shows that it is a mere ac- 
commodation indorsement, or the note would not be in the 
hands of the maker. There is no proof tending to show that 
the note was fraudulently put in circulation by the maker, and 
the defendant in error could not therefore have been requir- 
ed to show a bona fide possession. The mere fact of the plain- 
tiffs indorsement, and the subsequent possession of the note by 
the maker we have seen, does not warrant the inference that the 
indorsement was made in the “ordinary course of trade,” but 
rather that it was for accommodation merely; and the charge 
asked of the court being founded upon the supposition that the 
indorsement was for value, was consequently unauthorized by 
the evidence. Whether the possession by the maker of any as- 
signable or negotiable security, after its maturity, would not be 
presumptive evidence that it was paid, so as to prevent him from 
transferring it to the prejudice of a surety, or indorser, we need 
not consider, since, in the case at bar, the note was discounted 
by the bink, before it was due, and only three days after it was 
made. See Merrimack Bank v. Parker e¢ al., 7 Pick. Rep. 88. 
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2. It is said that letters of attorney ought to receive a strict in- 
terpretation; the authority never being extended beyond that 
which is given in terms, or is necessary and usual for executing it 
with effect. Paley on Agency, 189, ’90, ed. 3 Story’s Agency, 
58, et post, and cases cited in both. 

The power conferred upon Gallagher, so far as it is material 
to the present case, is for the plaintiff and in his name to 
draw or indorse promissory notes, §c. It is very clear 
that there is no express delegation of authority to the attorney 
to draw or indorse notes for the mere accommodation of third 
persons; such notes, though they might be drawn or indorsed 
in his name, certainly would not be for the principal himself. 
Gallagher’s right to make and negotiate paper was not unlimited, 
but was to be restricted to a transaction in which the plaintiff, at 
least had the semblance of interest. The evidence in regard to 
the formation of a co-partnership between the plaintiff, W. Wal- 
lace and Smith, for the transaction of a commission business in 
the city of New Orleans, should not have influenced the court 
in construing the letter of attorney. Whether that evidence 
tended to prove that the note was indorsed in order to raise mo- 
ney by its negotiation for the benefit of the plaintiff, was a ques- 
tion referable to the jury under the sanction of the court. 

If the power conterred upon Gallagher, did not in terms au- 
thorize him to use the name of the plaintiff for the accommoda- 
tion of others, it cannot be pretended that such an authority is 
incidental to that which is expressed. The general intention of 
the plaintiff as indicated by the letter of attorney, was, that Gal- 
lagher should transact the business which it particularizes, for 
him, and in his name. And this intent can only be upheld 
by limiting the authority of the attorney, to cases in which he 
acts on account of his principal. 

The defendant has no right to complain, that the plaintiff by 
constituting an attorney with power to indorse paper, has in- 
duced the Bank to give credit to an unauthorized indorsement, 
thus made. The letter of attorney was deposited in bank, 
where it might have been inspected by the directory. But if it 
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had been otherwise, the indorsement appears in ¢otidem verbis 
to have been made by procuration; and the law is_ well settled 
that a person dealing with a special agent, is bound to know the 
extent of his power. Story’s Agency 20, 21,115, 116, 117; 
Paley’s Agency, 201 ’2, 3d ed. and cases cited in both. 

The interpretation we have given to the letter of attorney, is 
defensible not only upon principles of reason, but rests upon the 
most respectable authority. In Atwood v. Munnings, 7 B. & 
Cresw. Rep. 278, the principal gave a written power to a person 
¢¢ for him and on his behalf, to pay and accept such bill or bills 
of exchange, as should be drawn or charged on him by his 
agents or correspondents, as occasion should require; and gener- 
ally to do, negotiate, and transact the affairs and business of him 
(the principal,) during his absence, as fully and effectually as if 
he were present, and acting therein.” It was held that the lan- 
guage employed, conferred an authority to accept bills for the 
principal, and wpon his individual aecount, and did not extend 
to authorize the acceptance of bills drawn upon a partnership, of 


which he was a member. 


And in Kingsley e¢ a7. v. The Bank of the State of Tennessee, 
3 Yerger s Rep. 107, it appears that Nichols gave a power of attor- 
ney to Fletcher in these words, ‘¢in my name and behalf to sign 
and indorse notes payable and negotiable at the Branch Bank, 
&c., as well for discount as collection, and to check for all money 
which may be deposited therein to my credit, from time to time, 
until this authority is revoked.” It was held this did not 
authorize Flecther to make an original indorsement for the ac- 
commodation of athird person. The terms in which the power 
was granted in this case, are very similar to those in the case at 
bar. Seealso Decarrey v. Gill, 1 Mood & Malk Rep. 450, With- 
ington v. Herring, 5 Bing. Rep, 442. 

As no evidence was offered in aid of the power, we do not 
feel that we can with propriety inquire whether any, or what 
auxiliary evidence would be admissible. The view we have 
taken is decisive of both the points raised, and we have only to 
add that the judgment of the county court must be reversed, and 
the case remanded. 
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StrinGreL_Low & Hosson v. Manriort. 


° 

i, A witness was called by the defendant to prove notice by the plaintiff, of the un. 
soundness of a slave—Held, that he could not state what he had told the plain. 
tiff’s agent the slave had said of her unsoundness. 

2. An agent is a competent witness for his principal. 

3. A warranty in the following words: Received of J. S. one note of hand for 
twelve hundred dollars in full, for the purchase of a negro girl, aged twenty-two 
years. I warrant the said negro sound, in body and mind. I also warrant the 
right and title unto the said J. S. his-heirs and assigns, forever. 

(Signed) S. R. MARIOTT, 
For B. MARIOTT. 
is the warranty of B. M., the principal. 


Error, to the Circuit Court of Greene County. 


ASSUMPSIT on a promissory note, by the defendant in er- 
ror, against the plaintiffs in error. 

Pleas: non assumpsit, fraud and deceit, in the sale of the slave, 
which was the consideration of the note and payment. Judg- 
ment for the plaintiff below. 

The case is presented here by a bill of exceptions, which 
shows that the plaintiffs in error proved that the note sued on, 
was given on the purchase of a slave, by Stringfellow, sold to 
him, by S. Mariott, as the agent of the defendant in error, who 
executed the following receipt or bill of sale: Received of 
James M. Stringfellow, a note of hand tor twelve hundred dol- 
lars, in full for the purchase of a negro girl, Violet, twenty-two 
years old. I warrant. the;said negro to be sound in body and 
mind: and I also warrant the right and title unto the said James 
M. Stringfellow, his heirs and assigns, forever. 

S. R. MARIOTT, 
For BENJ. MARIOTT. 


Noy. 17th, 1836. 
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And for the purpose of. proving that the warrauty of soundness 
of the slave, was false and fraudulent, having previously intro- 
duced other evidence tending to show that the slave was un- 
sound at the time of the sale, the plaintiffs in error introduced a 
witness and offered to prove by him, that before the sale of the 
slave to the plaintiffs in error, the defendant in error by his 
agent, sold the said slave to the witness; that the witness kept 
her about four days, and then returned her to the agent, S. R. 
Mariott, and then informed him that the said slave, said she was 
unsound, and that he did not wish tokeep her. This evidence, 
so far as it related to the declarations of the slave, was excluded 
from the jury, on motion of the counsel for the defendant in 
error. 

The defendant then introduced the said S. R. Mariott, and 
offered to prove by him, that at the time of the sale of the slave 
to the plaintiffs in error, she was sound; which was objected to 
by the plaintiffs in error, on the ground that the witness was per- 
sonally bound to the plaintiffs in error by the warranty, and lia- 
ble for a breach thereof; but the court overruled the objection, 
and permitted the witness to testify. To all which the defen- 
dant below excepted, and now assigns for error, the several 
opinions of the court as set out in the bill of exceptions. 


Erwin, for the plaintiffs in error, cited—1 Starkie on Evi- 
dence 14, 15, 16, 17; and Skinner v. Gunn, 9 Porter 305. 

Jones, for defendant in error, cited 1 Starkie Evidence 40, 41; 
1 East 142; Martin v. Dortch, 1 Stewart 479. 


ORMOND, J.—The counsel for the plaintiffs in error, con- 
cedes that the declarations of the slave would not be admissible 
to prove that she was unsound, but he insists that they should 
have been received to prove the scienfer on the part of the ven- 
dor, evidence having previously been given of the unsoundness 
of the slave, and thus make out the defence of fraud. 

The return of the negro by Horton the witness, who had pur- 
chased her previously to the plaintiffs in error, to the defendant’s 
agent, was a fact which was evidence of the nolice to the agent, 
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of the unsoundness of the slave, as it was at least sufficient to 
put him on inquiry, and if the slave was, in fact, unsound, the 
principal would have been affected by such notice to his agent; 
but the motives or reasons which influenced him, in returning 
the negro, on the allegation of unsoundness, were not evidence; 
for whether they were well or ill founded, would not alter the 
fact of the return for the alledged cause, the reasons or motives, 
then were wholly immaterial and properly rejected. 

Suppose that instead of relying on the declarations of the slave, 
as to her unsoundness, the witness had called in a physician, who, 
after an examination, had pronounced her diseased; it is most 
certain that this fact could not have been given in evidence by 
another for any purpose, it would be hearsay testimony—the de- 
clarations of the slave, who could not have testified herself, can- 
not stand on higher ground. 

We understand from the bill of exceptions, that the witness 
was permitted to testify to the fact of the return of the slave to 
the agent, on the allegation of unsoundness, and was only pre- 
eluded from stating the source of his information or belief—the 
declaration of the slave—in this, there was no error. 

The objection to the introduction of the agent, as a witness for 
the plaintiff below, is founded on his supposed interest in the 
event of the cause. It is not denied, that an agent may be a 
witness for his principal, but it is alledged that he gave his own 
warranty in this case, and did not warrant in the name of his 
principal, 

Without stopping to inquire whether, even on that hypothesis, 
he would be interested, an examination of the warranty will 
show that the position is not tenable. 

It is in these words:—** Received of James M. Stringfellow, 
one note of hand, for twelve hundred dollars in full, for the pur- 
chase of a negro girl Violet, aged twenty-two years. I warrant 
the said negro sound in body and mind. I also warrant the right 
and title unto the said James M. Stringfellow, his heirs and as- 
signs, forever, 171h November, 1836. 

S. R. MARIOTT, 
For BENJ. MARIOTT.” 





576 ALABAMA. 





Hill & Proctor v. White. 


It is certainly true that, to bind the principal it must appear 
with sufficient certainty that the agent intended to bind him, and 
although anciently, great strictness was required, it is now con- 
sidered sufficient that it appear to be in the name of the princi- 
pal, and the form employed as C. D., by A. B. his attorney, or 
A. B. for C. D. is immaterial. [Wilks v. Bach. 2 East 142.] 
This is also the doctrine of the case of Skinner v. Gunn, 9 Por- 
ter 305, although in that case we held that the principal was not 
bound, upon the ground that it was clear, the agent did not in- 
tend to bind his principal. The case of Martin v. Dortch, 1 
Stewart, 479, referred to and approved in the case of Skinner v. 
Gunn, is in principle, precisely like the present case. 

There is no error in the judgment of the court below, and it 
is therefore affirmed. 








Hiri & Proctor y. WuireE. 


1. A motion to quash the proceedings, for a defect in the summons of the justice 
of the peace, will not be entertained, when the case is before a superior court om 
an appeal. 

2. A witness can have several actions on several certificates for his attendance, 
and it is no defence to a suit on such a certificate, that a former recovery has 
been had in another suit by the same plaintiff on another certificate. 

3. When a witness has proved his attendance within five days after the determi- 
nation of the suit in which he was subpenaed, and has secured the proper cer- 
tificate from the clerk; his right of action is complete against the party who 
subpeenaed him, and he is not obliged to delay his suit to wait the result of am 
execution against the unsuccessful party. 


Writ of error to the Circuit Court of Wilcox County. 


White sued Hill before a justice of the peace, and, after judg- 
ment, the latter appealed to the circuit court where the judgment 
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was affirmed, and rendered against Hill and also against Proctor, 
his security in the appeal bond. . 

The summons was issued on the 30th May, returnable, the 6th 
July. The suit is for a small sum of money, due on a certificate 
of the plaintiffs’ attendance on the defendant’s subpoena as witness, 
in the circuit court, in a suit against Collins & Co. It appeared 
that a former suit had been instituted, by the plaintiff against the 
defendant on another certificate, and that both certificates would 
not exceed fifty dollars. This was shown by a plea of a former 
recovery, but as the suit is for less than twenty dollars, no repli-« 
cation was filed, or is necessary. It was likewise shown, that no 
execution had been issued against Collins & Co., for the costs of 
the action, in which the witness was subpoenaed, and in which 
they were the unsuccessful party. The circuit court refused io 
quash the proceedings of the justice and overruled the defence; 
the same questions are raised ia this court on the assignments of 
error. 


Procror, for the plaintiff in error. 
Peck, contra. 


GOLDTHWAITE, J.—1. The circuit court very properly 
refused to quash the proceedings of the justice of the peace, be- 
cause the summons was returnable more than thirty days after it 
was issued. If this was an irregularity in the justice of the 
peace, it is not available tothe defendant, after appeal. The 
statute regulating appeals from justices of the peace, provides that 
no defect in the summons, warrant, or other proceedings, before 
the justice, shall be noticed in the appellate court. 

2. This action is not Jike a demand for an unliquidated account, 
so as to be within the influence of the decision in the case of 
De Sylva v. Henry, (3 Porter 132.) Itis more like an action 
on a specialty, or promissory note, as the demand is ascertained 
and fixed by law. The party is entitled to institute as many 
Suits as he has certificates; although the courts, on application, 
might consolidate in the same manner, as in suits on specialties, 


or promissory notes. To authorize the defence of a former re- 
73 
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covery, it should have been shown that the former suit was for 
the same identical certificate; and it was not sufficient to show 
that one suit could have covered both certificates. 

$3. It was not the duty of the witness to leave his certificate 
with the clerk of the circuit court, to be taxed in the bill of costs 
against Collins & Co., nor was he bound to await the return of 
an execution against them; after proving his certificate within 
five days from the term of the court when the suit against Col- 
lins & Co. was determined, and receiving his certificate, his right 
of action agaiast the defendant wascomplete. (Aikins’ Digest, 
452, P. P. 1837, p: 26.) 

Let the judgment be affirmed. 





McRae e/ al. vy. Tue Banx or Cotumpus—McRae e/ al. y. 
Tue Insurance Banx or Co_umsvs. 


1. The record contained a judgment by confession, certified by the clerk of the 
county court; but did not show the nature of the proceeding, and in what court it 
was had—Held, that the record was too imperfect to enable ah appellate court 
to proceed understandingly, upon the assignment of errors; and the case will be 
dismissed, unless the plaintiff will undertake to perfect the record by a certiorari. 

2. A letter stating that a judgment was affirmed at a previous term of the supreme 
court, does not authorize the dismissal of a writ of error subsequently sued out, or 
proceedings against the clerk of the inferior court, for issuing the writ. 

3. Where a writ of error issues after a judgment of affirmance, the defendant’s 
counsel may take a rule upon the plaintiff to show cause why the same should 
not be dismissed. 

4. A writ of error sued out after an affirmance, though the plaintiff in error enters 
into bond with sureties, is a nullity; and the plaintiff is entitled to an execution 
upon his judgment, while the same is pending. 


THE records submitted to us in these cases contain the entry 
of a judgment by confession in each, and are in all respects pre- 
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cisely similar, except as to their respective sums, and the name of 
plaintiff. They are as follows: ‘* And now at this day, came 
said parties; and said defendants confessed al] the allegations in 
said suggestion contained, and that said money in said sugges- 
tion mentioned, could have been made as in said suggestion is 
alledged, and said defendants confessed judgment in favor of said 
plaintiff, for the sam,”” &c. Then follows a certificate in these 
words: ‘*I, Samuel N. Brown, clerk of the county court of 
Barbour, do hereby certify that the above and foregoing, is a true 
and correct transcript of all the proceedings in the above eause, 
remaining in my office. Given under my hand and private seal, 
(having no seal of office) this 29th day of May, 1840. 
SAMUEL N. BROWN, [t. s.]” 


J. D. Poexan, for the plaintiff. 
Peck, for the defendant. 


COLLIER, C. J.—It is clear that these papers though certi- 
fied to be ‘‘ correct transcripts of all the proceedings” in these 
causes remaining in the county court of Barbour, are too im- 
perfect, to enable this court to act understandingly. The na- 
ture of the proceeding below, and the court in which it was had, 
do not appear by any thing before us, but is left to be inten- 
ded. If there is no suggestion remaining of record in the eoun- 
ty court, there is enough there to inform us at what term of the 
court the proceeding was had. 

The plaintiffs in error, if they think proper, can take writs of 
certiorari, to perfect the records, otherwise the cases will be 
dismissed. 

The counsel for the defendant in error has laid before us a let- 
ter from a respectable source, stating the judgments in these 
cases were aflirmed on certificates at the last term of this court, 
and has moved to dismiss them, and has suggested to us the pro- 
priety of vindicating the authority of the court, by punishing the 
clerk of the county court for issuing writs of error, after being 
advised of the judgments of aflirmance. If the proper evidence 
was before us, we could make such orders, as justice and the laws 
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require: but we cannot take the letter as the basis, for a proceed- 
ing against the clerk, however reprehensible his conduct may be, 

If the defendant’s counsel desire it, an order will be made up- 
on the plaintiffs, to show cause why the writs of error in these 
cases should not be dismissed, on the ground that the judgments 
were affirmed at the last term. We have but little doubt, but 
the suggestion on which the motion to dismiss is made, is foun- 
ded in truth; yet it would, in general, be hazardous to take such 
a step, until the opposite party had an opportunity of being heard. 
This course of proceeding can subject the defendants to but little 
inconvenience; for, if the judgments have been affirmed, the 
writs of error now pending are mere nullities; and the clerk 
may be compelled to issue executions, as if they had never been 
sued out. 

That the clerk of the county court of Barbour, may be advised 
of his duty in the premises, the clerk of this court, will transmit 
to him a copy of this opinion, 





HounsHetyt v. PuHares. 


1. When an attachment is sued out, under the act of December, 1837, * to explain 
and amend the law in relation to attachments,” as auxiliary to a suit then exist- 
ing, it is not necessary to alledge in the attachment, the existence of a previous 
suit. 

2. If an attempt were made to set up such an attachment, as an original suit, it 
could be defeated by plea in abatement. 


Writ of error to the Circuit Court of Cherokee County. 


THE facts of the case sufficiently appear in the opinion of 
the court. , 


J. Cocuran, for plaintiff in error. 
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ORMOND, J.—This suit was originally commenced in the 
court below, by the plaintiff in error, by petition and sum- 
mons. An attachment was afterwards sued out by the plain-- 
tiff, on the ground that the defendant was ‘* about to remove out 
of the State.””_ The attachment was quashed on motion of the 
defendant on the ground as is stated in the motion ** of errors 
on its face.” 

On examination of the affidavit, bond and attachment it ap- 
pears to be regular, but it is stated by counsel, that the attach- 
ment was quashed, because there was no reference in it to the 
existing suit. 

The authority to issue an attachment after the commencement 
of a suit in the ordinary mode, is given by the eighth section 
of the act, to explain and amend the laws in relation to attach- 
ments, passed December, 1837, which attachment, the act says, 
‘¢ shall be returnable to the court in which suit had originally 
been commenced as aforesaid, which said attachment shall be 
issued, executed, and returned as near as may be, in the same 
manner as original attachments, and the said affidavit, bond and 
attachment, when returned shall be filed with the papers in the 
original cause, and shall constitute a part thereof, and the plain- 
tiff in said suit, may proceed to judgment as in other cases; 
and the original suit shall not be delayed.” 

The act does not require affidavit to be made of the existing 
suit. Such a requisition would have been without any object, 
and entirely unnecessary, as it would be matter of record. 

The proceedings in the attachment connects itself with the 
previous suit by the parties and the matter in controversy, in 
the same mode that the affidavit in an original attachment is re. 
cognized as part of the proceedings in the cause. The attach- 
ment in this case, being merely auxiliary to the existing suit, 
if it were attempted to set it up as an original suit, it could be 
defeated by plea in abatement. 

Let the judgment, quashing the attachment, be reversed, and 
the cause remanded for further proceedings, 





ALABAMA. 





Stone v. Stone for the use of Underwood. 





Srone v. STonE ror THE USE OF UNDERWOOD. 


1. A creditor, who is secured by the provisions of a trust deed, is not a eompetent 
witness to support the deed in a suit between the trustee and an execution 
creditor. 

2. It is the duty of him who excepts, to show such a state of facts before the jury, 
that injury to his rights, most probably resulted from the erroneous action of 
the court ; and if the exception is so uncertain as to leave this doubtful, an ap- 
pellate court ought not to reverse. 

3. A claimant, of property levied on, is not permitted to show the payment of the 
execution levied on the property claimed, as this is no part of the issue between 
the parties. 


Writ of error to the Circuit Court of Autauga County. 


AN issue was made, (under the statute) to determine the right 
to certain property levied on as the goods of one Elias Over- 
street, at the suit of Thomas Stone, for the use of Benjamin 
Underwood, and claimed by William T. Stone. 

The claimant offered one Newton as a witness. It appeared 
that the claim arose under a conveyance to the claimant, in trust, 
to secure certain creditors therein mentioned, among whom was 
the firm of Brodnax & Newton, of which firm the witness was 
apartner. The plaintiff objected to Newton, as incompetent and 
was sustained by the court. 

The claimant then introduced Overstreet, who on his direct 
examination, denied owing any thing to Brodnax & Newton, at 
the time when the trust deed was executed; but he admitted that 
he had had transactions with them, by sending his cotton to them 
and by their acceptance of bills drawn by him, before the execu- 
tion of thetrust deed. The claimant then asked this witness, if 
Brodnax & Newton had not paid his order for eighty-seven 
dollars, to Seaman & Shackleford? The plaintiff objected to this 
question and the court decided that the claimant might be allow- 
ed to examine the witness as to the payment of the draft, but 
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not as to the amount of it, unless it was produced, its loss estab- 
lished, or it being made to appear, that it was in the possession of 
the adverse party, and that notice had been given to him to pro- 
duce it at the trial. 

Evidence was offered tending to show a satisfaction of the 
debt, by payment previous to the levy, and therefore the claim- 
ant moved the court, to exclude the execution from the jury, but 
the court overruled the motion. 

The claimant excepted to the decision of the circuit court on 
all these points, and assigns the same as error. 


DarGan, for the plaintiff in error, made the following points: 

1. Newton was a competent witness; nothing being shown 
from which the insolvency of Overstreet could be inferred. A 
creditor of a decedant’s estate, is a competent witness for the 
administrator in a suit by the latter, and the same principle 
seems to govern this case. Yaurt v. Martin, (3 S. & R. 427;) 
Carter v. Pierce, (1 D. & E. 93;) Dunois v. Davies, (1 M.& M. 
345;) 2 Wms. on Ex’rs. (1160, 1165.) 

2. Overstreet ought to have been allowed to state the amount 
of the draft. The question is not within the rule which excludes 
oral evidence of a fact better shown by a written instrument. 

3. The execution having been discharged by payment, ought 
to have been excluded. 

Crark, contra, cited and relied on the following authorities: 

1. 2 Starkie on Ev. 747; Bank of Alabama v. McDade, (4 
Porter 251.) 

2. Rinaldi v. Rives, (1 Stew. 173;) Cloud v. Patterson (ib. 
394;) Mordecai v. Beal, (8 Por. 529.) 

3. Bettis v. Taylor, 8 Por. 564.) 


GOLDTHWAITE, J.—1. The witness, Newton, was called 
to support the title of the claimant to the trust property, convey- 
ed that certain debts might be provided for; and among them is 
one due toa firm of which the witness was a partner. This, is 
not like the case of a creditor of a decedent’s estate, who is called 
as a witness to support a suit by the administrator, because the 
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interest of the creditor is uncertain, whether the estate is solvent 
or otherwise; but here, a specific appropriation is made, of at 
least a portion of the debtor’s estate to which the witness is en- 
titled to resort, if the deed is valid, to the exclusion of all who 
are not preferred in the same manner as himself. Illustration is 
however, unnecessary, because the question is concluded by the 
decision of the court in the case of the Bank of the State of Ala- 
bama v. McDade, (4 Por. 252,) which settles, that a person oc- 
cupying this relation is not a competent witness. 

2. The second exception taken in the circuit court, is too vague 
and indeterminate to authorize a reversal, even if we were satis- 
fied thatthe courterred. It isthe duty of a party complaining of 
error, to show such a state of facts before the jury, that injury 
to his rights most probably resulted from the erroneous action of 
the court; and if the exception is so uncertain as to leave this 
doubtful, an appellate court ought never to reverse. 

The position assumed by the circuit court is not necessarily 
erroneous, although it might be under peculiar circumstances. 
The witness Overstreet, was probably offered, to show his indebt- 
edness to Brodnax & Newton, but having unexpectedly denied 
being indebted, he is then asked the question, which was object- 
ed to; the answer to this question would lead to no conclusion, 
without other evidence, for if suck an order was drawn, the legal 
presumption would be, that it was drawn against funds; if it 
was intended to show by the answer, that Overstreet was a debior, 
by means of this order, then it was not proper to give evidence 
of it, unless its absence was properly accounted for. In this 
view the action of the court would have been entirely correct. 
On the other hand, if the question was asked, in order that the 
answer might show the witness to have been mistaken when he 
made the denial of indebtedness, it would be proper and subject 
to no justexception. Inthe condition in which this point is left 
by the bill of exceptions, too much is necessary to be inferred, 
and too little is stated to warrant the conclusion that the eourt 
erred in this particular. 

3. The only remaining point raised on the record is within 
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the principle settled in Bettis v. Taylor (8 Por. 564,) in which it 
was held, that a claimant is not permitted to question the validity 
of the judgment, or the regularity of the execution under which 
the property is sought to be condemned, as those inquiries are 
foreign to the issue between the parties. A payment is as en- 
tirely without the issue as‘any other matter which can be con- 
ceived. Judgment affirmed. 





HatLtetr anp WA Ker y. O’Brten. 


1, Aman’s voluntary affidavit, is evidence against him, as an admission of the 
facts stated therein. 

2. The deposition which is taken and read by a party on one trial, is evidence when 
used by to the opposite party on a subsequent trial of the same cause. But it will 
not conclude the party against whom it is offered, and he may show by the wit- 
ness giving the deposition, that he was mistaken in the facts it narrates; and per- 
haps may prove by other evidence, the truth in regard to the facts deposed to. 

3. Semble—That letters or other writings which have been used on one trial by one 
party, may be read as evidence on a subsequent trial of the cause by the opposite 
party ; on the ground that he who first offered them, had admitted their contents 
to be true. 

4. The mere filing of a deposition does not license the party against whom it was 
taken, to read it as an admission to the jury ; and it ean only be used if it belegal 
evidence in itself. 


THE defendant in error declared against the plaintiff’s in the 
county court of Mobile, for work anc labour done, for goods, 


wares and merchandise sold and delivered, for money lent and 
74 





ALABAMA. 





Hallett and Walker v. O’Brien. 


advanced, paid, laid out and expended, for money had and 
received, and on an account stated. 

The record informs us that the case was tried on an issue of 
fact, and that a verdict was thereupon rendered, but it no where 
appears what the pleas were. 

On the trial the presiding judge sealed a bill of exceptions, 
which is as follows, ‘after the plaintiffs evidence was closed, 
the defendants offered in their behalf, William Kitchen, a wit- 
ness who was sworn and examined, and gave his evidence to the 
jury. The plaintiff then offered to read as evidence, an affidavit 
made by said Kitchen, with a diagram attached, which is hereto 
annexed, the affidavit having been filed at a previous term, on 
an application made for a new trial. The defendants cailed upon 
the plaintiffs counsel, to state the object for which it was offered; 
to which he replied it was as evidence in the cause—the defend- 
ants objected to it as evidence, unless it was to impeach the cre- 
dibility of said Kitchen as a witness: the plaintiffs counsel dis- 
claimed the intention to impeach the witness, and insisted on 
his right to read the deposition as evidence generally—which 
was objected to, but the court overruled the objection, and the 
paper was read to the jury, with the diagram as evidence in the 
canse generally —to which the defendants excepted, and pray this 
to be sealed as a bill of exceptions, which is done accordingly ,”’ 
&e. 

It is not expressly stated in the record, at whose instance the 
affidavit of Kitchen was filed on the application for a new trial, 
though the matter of it is such as leaves no doubt, that if, by 
either party, it must have been the plaintiffs in error. It is in 
regard to the filling up of a water lot in the city of Mobile, by 
the defendant, and details conversations between him and the 
plaintiffs’ testator, tending to show that the testator had agreed 
with another person to fill up the Jot, and had fully paid him for 
the same, and that, that other person had agreed with the defend- 
ant to do the work. The diagram attached, is calculated to show 
the locality of the lot, the work done, and the work agreed to be 
done. 
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A vercict and judgment having been rendered in favor of the 
plaintiff, a writ of error has been sued to this court, in order to 
revise the same. 


Stewart, for the plaintiff. 
J. A. CAMPBELL, contra. 


COLLIER, C. J.—By rule XXII for the regulation of prac- 
tice in the circuit and county courts, it is provided that ‘* Rea- 
sons in arrest of judgment, and reasons for a new trial, and the 
affidavits in support thereof, if any are relied on, shall be filed 
with the clerk, and notice thereof be given to the adverse party 
one dav before the argument. If the cause is tried on the last 
day of the term, the notice shall be given when the motion is 
entered. The party making such motion, is entitled to the open- 
ing and conclusion of the argument,”’ &c. [1 Stewart’s Rep. 
616 ] 

The filing of an affidavit, and the reading and relying on it 
before the court on an application for a new trial, are not the 
same thing, but are distinct steps under the rule—the one pre- 
ceding the other. We are informed by the bill of exceptions, 
that the affidavit of Kitchens was filed, but it is entirely silent as 
to the fact, whether it was seen by the court, or in any manner 
influenced its judgment in deciding upon the motion. Now it 
may be, and doubtless is true, that Kitchen’s affidavit was filed, 
yet it by no means follows, that it was relied on before the court, 
or that the court did not grant a new trial, under the conviction 
that the verdict of the jury was unauthorized by the evidence 
before them. 

We must then consider the question presented by the bill of 
exceptions, upon the hypothesis that the proof to the county 
court, went on/y so far as to show that the affidavit was filed; and 
in this view, we are to inquire whether it could be read by the 
defendant in error as an admission of the plaintiffs. 

A man’s voluntary affidavit is evidence against him, as an ad- 
mission of the facts stated in it. (1 Saund, on PI. and Ev. 41.) 
So is the deposition of a witness which is taken and read by a 
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party on one trial, evidence of the facts it contains, when used by 
the opposite party, on a sudsequent trial of the same cause. Such 
evidence, as an admission, cannot conclude the party against 
whom it is offered, but he may show by the witness giving the 
deposition, wherein he was mistaken, and may perhaps show, 
by other competent evidence, the truth in regard to the facts 
deposed to. And it has been held that letters or other wri- 
tings, which have been used on one trial, by one party, 
may be read as evidence on a subsequent trial of the cause, 
by the opposite party, on the ground that he who first offer- 
ed them, had admitted their contents to be true. In con- 
sidering this doctrine in Maclay’s lessee v. Work e¢ a/; (1 Serg’t. 
and Rawle’s Rep. 194.) the supreme court of Pennsylvania, say 
that they can ‘‘ see no reason why the affirmation of a fact ina 
judicial proceeding, should not also be evidence of such fact, 
against the party affirming its existence. An allegation of a par- 
ticular fact is an express admission of its existence, for we can- 
not suppose the party would have insisted on it, unless under a 
belief that what he alledged was true; and if he acted with bad 
faith, he ought to take the consequences.”” And in Hovey v. 
Hovey, (9 Mass. Rep. 216,) it was held that one party cannot 
use as evidence his own deposition, which had been taken in an- 
other action by the party against whom it is proposed to read it; 
for it cannot be inferred, from his procuring it, that he thereby 
admits its truth. This case is cited to show that the mere taking 
and filing an affidavit, does not amount to an affirmation of its 
truth, but in order to give to it this effect, it should have been 
used as evidence by the party taking it; and even in that particular 
case, it would not have been evidence: (Martin v. Root; 17 
Mass. Rep. 222.) 

So it has been adjudged that the case prepared after the trial, 
as the ground of a motion for a new trial, or a bill of exceptions, 
which embodies facts, is not evidence on an after trial of the 
same cause. The latter might be used to discredit a witness 
used on the second trial: (Etting v. Scott; 2 Johns. Rep. 157: 
Harrison’s devisees vy. Baker; 5 Litt. Rep. 250: Bailor v. 
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Smither’s; 1 Monroe’s Rep. 6.) But it has been questioned 
whether such evidence is admissible, even to discredit a witness; 
or whether it should not be regarded as insufficient for any pur- 
pose, unless tho admission of some fact contained in it, be made 
the condition of a new trial: (3 vol. of Cowen’s Phil. Ev. 182-— 
197.) 

Our conclusion on the point is, that where a paper or deposi- 
tion is read as evidence to the jury, the party using it thus, ad- 
mits it to be proper evidence; and it may be used on a subse- 
quent trial of the same cause, by the opposite party; but the 
mere filing of a deposition, does not license the party against 
whom it was taken, to read it as an admission to the jury; and it 
can only be used if it be legal evidence in itself. The party 
taking the deposition, may have discovered that it was inadmis- 
sible for him, or that the facts it proved, were unfavorable to his 
interest, or were in themselves, false. Under such circumstan- 
ces, he could not, injustice, be charged with having made an ad- 
mission of its truth. 

In the case before us, as it is unnecessary, we do not decide 
whether, or how far, affidavits used to obtain a new trial, are ad- 
missible as evidence on a subsequent trial of the same cause. But 
we are satisfied that affidavits merely filed for that purpose, but 
which are not laid before the court to influence its decision, are 
clearly inadmissible as evidence generally, and can only be used 
for the purpose of discrediting the witness; the more especially, 
where the affiant appears in court, and submits to an examination 
as a witness. 

This view is decisive to show that the county court erred in 
the matter excepted to; its judgment is consequently reversed, 
and the case remanded. 
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Nasors vy. THoMASON. 


1. A writ to which the sheriff is a party, should be directed to the coroner, and 
since the passage of the act of 1839, a writ to which the sheriff is a party, direct. 
ed to any sheriff of the State, although executed by the coroner, is irregular and 
may be abated on the plea of the defendant. 

2. A refusal by the court to quash such a writ is not error. 


Error to the Circuit Court of Pickens County. 


Pecx and Crank, for plaintiff in error. 
Wn. Cocuray, contra. 


ORMOND J.—The writ in this case which was sued out by 
the defendant against the plaintiff in error, describes the defen- 
dant as sheriff of the county of Pickens, and is directed *¢ to 
any sheriff of the State of Aiabama.” This writ was executed 
by one Eli O’Neal, who describes himself as coroner. 

The defendant below, moved to quash the writ because it was 
directed to the sheriff, which motion the court refused, and on 
nil dicit rendered judgment for the plaintiff below. 

There can be no doubt the writ in this case was irregularly 
issued, the sheriff being a party to the suit, it should have been 
directed to the coroner. The act of 1636, directing all original 
mesne and final process to be directed to any sheriff of the State, 
will not authorize such a direction as the present. The object 
of that act was to enable any sheriff in whose county the defen- 
dant might be found, to execute the process—provided the sher- 
iff of the county, could have executed it in the county to which 
it was returnable. There was an omission in the act as to writs 
to be executed by the coroner, which was afterwards provided 
for by the act of 1339, entitled ‘an act to regulate judicial pro- 
ceedings,”” by requiring all process issued to the coroner to be 
directed toyany “ coroner of the State.” 
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This writ was in fact executed by the coroner, but that will 
not cure the defect, if the irregularity is sought to be redressed in 
the proper mode; but it is our opinion, that the objection could 
not be made by motion to quash the writ, for that cause, or at 
least that a refusal to quash, cannot be raised on error, as a mode 
is puinted out by an act of the Legislature, by which the defen- 
dant may avail himself of the objection. 

The act is to be found in Aikin’s Digest, 162, and provides 
that writs issuing in any other mode than that pointed out by the 
statute, ‘‘ may be abated on the plea of the defendant.””_ In the 
case of Nabors y. Nabors, 2 Porter 162; this court held that 
may, as used in the statute, means musf. The court say, “the 
. statute has not declared such a writ void; it contemplates the 
possibility of errorsin the acts of the clerk, and provides a rem- 
edy by which the defendant shall be permitted to avail himself 
of the defect, and get the benefit of the delay.”? The case of 
Jordan v. Bell, 8 Porter 53, is similar in principle, and decided 
on the authority of that case. 


We consider this case in principle like those, and settled by 
the decisions there made. The defect is a mere irregularity, not 
reaching the merits of the question, and there can be no doubt 
that the ends of justice will be accomplished by requiring a strict 
compliance with the statute. 

Let the judgment be affirmed. 
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Crawrorp vy. CREAGH. 


1 It is not error for a court to refuse to dismiss an action, because the indorsement 
on the writ does not show the title of a promissory note sued on, to be in the plain. 
tiff. 

2. If the county court direct a jury of by-standers to be summoned for the trial of 
a cause, and this course is not excepted to, the irregularity, if it is one, is no cause 
of reversal. 


Writ of Error to the County Court of Washington County. 


ACTION of assumpsit. The cause of action, indorsed on 
the writ, is stated to be a promissory note, payable to P. T. 
Harris or order; but no assignment of the note or any other 
matter is set out, to show any title to the note, in the plaintiff. 
At the retura of the writ within the three first days of the term, 
the defendant entered in the rule book of the court this motion, 
*¢ the said defendant moves the court to dismiss the said action, 
because the indorsement on the writ does not show any cause of 
action in the said plaintiff. 

WM. CRAWFORD,” for himself. 

This motion was entered as before stated, at the return term, 
which was in July, 1838, and the plaintiff filed his declaration 
on the 24th day of October, 1838, in which he describes the 
note as having been indorsed to him by the payee. At the July 
term 1839, the court overruled the motion entered on the rule 
book, at July term 1838. ‘The defendant then pleaded non as- 
sumpsit, and thereupon the court ordered a juryto be summoned 
from the by-standers, who were returned by the sheriff, accord- 
ing to that order. The jury thus organized, found a verdict for 
the plaintiff, on which judgment was rendered. 

The errors assigned are— 

1. That the county court erred in overruling the motion to 
dismiss the action. 

2. In ordering a jury to be summoned from the by-standers. 

CrawrorD, pro se, submitted a written argument, in which 
he endeavors to sustain both assignments of error, and cites us to 
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the Ist point, Howell v. Hallett, Minor 102; Tankersly v. Rich- 

ardson, 2 Stew. 130; Aikin’s Digest 278, 8.12. 2d point Aik- 

in’s Digest 298, S. 24; Ib. S. 26, and the titles of these acts. 
Lyon, contra—cited Johnson v. Perry, 4S. & P. 45. 


GOLDTHWAITE, J —1. The cases of Johnson v. Perry, 
4S. & P. 45; Wharton v. Franks,9 Porter, 233; and Maverick 
v. Duffee, supra, are decisions of this court, on the same _princi- 
ple that is involved in the first assignment of error, and would 
be conclusive against it, even if the motion, which was entered 
on the rule book of the circuit court, had been made at that time 
to the court and then overruled. 

2. The second assignment has been argued with great force, 
and the peculiar organization of the county court, has been 
very fully investigated, to show that it does not possess the 
power to summon a jury of by-standers. If this conclusion 
was arrived at, the cause of the rlaintiff in error would not be 
advanced, because we must consider the irregularity, if itis one, 
as waived, by not having been excepted to in the county court. 
The party was present when the jury was directed to be sum- 
moned, and made no challenge, either to the array or to the polls, 
for this cause. ‘The verdict, if one had been rendered for the 
defendant, could not have been set aside for this reason, and would 
have been an effectual discharge of the cause of action, and we 
know of no reason why it should not be equally conclusive 
against him. 

It is perfectly clear that the county court had jurisdiction of 
this action, and if irregularities or errors have intervened in the 
progress of the trial, and have not been excepted to, the uniform 
course of practice, is, to consider them as waived. A contrary 
course would enable a party to fold his hands and rest perfectly 
secure, if the slightest error intervened; when, if he hac objected 
to the erroneous course about to be pursued, it could have been 
corrected or obviated by the adverse party. , 

There is, in our opinion, no error shown in the record, and 


the judgment is affirmed, 
me 
iJ 
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Dovt#itTT’s ADMINISTRATOR vy. DouTuiTT. 


1. The administrator presented his accounts and vouchers, against the estate of his 
intestate, for final settlement and allowance, to the Orphans’ court: whereupon, 
the court ordered, that publication be made in some newspaper, &c. notifying ali 
persons concerned, that on, &c, “said accounts will be acted on, and allowed, 
and the estate finally settled, and distribution thereof, made by the court”—Held, 
that the notice did not conform to the statute, but that it should have informed 
the persons interested, when the judge of the Orphans’ court would report the 
account to the court for allowance, that they might file exceptions to the report, 
if dissatisfied with it. 

>. It is not competent for the Orphans’ court, to charge an administrator with notes 
and accounts in his hands, uncollected, as cash: the more especially, if neglect or 
mismanagement are not imputable to him. 


THIS was a proceeding in the Orphans’ court of Tuscaloosa. 


‘he first entry found in the transcript, was made on the 22d 
July, 1839, and is as follows: “ This day, Herbert P. Douthitt, 
administrator of the estate of James Douthitt, deceased, came in- 
to court, and presented his accounts and vouchers against said 
estate, for allowance; which were stated and examined by the 
court. It is therefore ordered, by the court, that publication be 
made in some newspaper printed in Tuscaloosa, notifying all 
persons concerned, that on Monday the 16th day of September 
next, said accounts will be acted on and allowed, and the estate 
i:nclly settled, and distribution thereof made by the court.” 

On the 16th day of September, the court ‘* proceeded to make 
a C>al settlement of the estate of James Douthilt, deceased, with 
Ei. P. Douthitt, the administrator thereof, which is ordered by 
the court to be recorded.” 

Then follows a statement of the account of the plaintiff in er- 
ror, in which the defendant is debited to the amount of several 
hundred dollars, and his distributive share reduced pro /anio. 
Much the larger portion of the estate remaining in the plaintiff’s 
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hands unadministered, consists of promissory notes, yet uncollec- 
ted, and which so far as the record informs, may or may not be 
collected. 

Lastly, comes the decree of the court, which recites ‘¢ Where- 
as, publication has been made for forty cays previous to this 
time, for the administrator and others to file their accounts and 
vouchers against said estate, and I have examined the same and 
audited the accounts, and reported them for a final hearing oa 
the third Monday in September, it being a regular term of the 
Orphans’ court of Tuscaloosa county,” &c. 

The decree states, that the plaintiff and defendant are the only 
heirs and distributees of the estate intestate; charges the plaintiff 
with the notes in his hands uncollected, as cash} and concludes as 
follows: “It is therefore ordered and decreed, that H. P. Douthitt, 
the administrator, pay to N. J. F. Douthitt, the sum of two thou- 
sand and ninety-four dollars and fifty-six cents, his distributive 
share of said estate; and that execution issue accordingly.” 

That the decree of the Orphans’ court may be re-examined, a 
writ of error has been sued to this court. 





Wa. Cocuran, for the plaintiff. 
Peck, for the defendant. 


COLLIER, C. J.—It is insisted by the plaintiff that in this 
case, there is error in the record—First. Because the proceed- 
ings preparatory to the decree are irregular: Second. Because 
the decree is unauthorized by the matters appearing in it. 

First. By the 21st section of the act of 1806, ‘* concerning 
wills and testaments, the settlement of intestate’s estates, 
and the duty of executors, administrators and guardians,’ 
(Aikin’s Digest 182) the judge of the county court is au- 
thorized and required to take, receive and audit all accounts 
of executors, administrators,” &c.; “and after examining 
and auditing such accounts, and causing them to be properly 
stated, to report the same for allowance to the next term of the 
Orphans’ court, the executor, administrator,” &c. giving at least 
forty days notice of his intention of having such account pre- 
sented at said court, for allowance at said term.”? The notice is 
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to be given by written advertisement, either posted “ in three of 
the most public places in the county,” or published in some 
newspaper of the State according as the judge may direct, &e. 

By the Ist section of an act of 1822, * concerning the judges 
of the county court,”’ it is enacted, that “ Hereafter, it shall be 
the duty of the judges of the county courts, in their respective 
counties, to give the notice now required by law to be given by 
executors, administrators, or guardians, of the term of the said 
court, at which any executor, administrator or guardian, may be 
required by said judge, to present for allowance, his settlement 
or account current, made as prescribed by law, in vacation.” (Aik. 
Dig. 252.) 

The order of the court, which notices the presentation of the 
accounts and vonchers of the administrator, remarks, that they 
‘¢were stated and examined by the court,” and ther orders 
publication to be made, &c. ‘notifying all persons concerned, 
that on Monday, the 16th day of September next, said account 
will be acted on and allowed, and the estate finally settled, and 
distribution thereof made by the court.”? So far, there is a sub- 
stantial compliance with the law; but the recital in the decree of 
the court, shows, that the terms in which the order required pub- 
lication to be made, were not substantially followed; and that the 
publication actually made, called upon the administrator and 
others, to file their vouchers against the estate.” In the decree, 
the judge also says in reference to the accounts and vouchers, * I 
have examined the same, and audited the accounts, and reported 
them fora final hearing, on the third Monday in September, it 
being a regular term of the Orphans’ court of Tuscaloosa county, 
and the examination of the accounts was continued from day to 
day, up to the present time.” 

It is clear, that the publication which the decree informs us 
was made, is not such as the law contemplates. It calls upon the 
administrator and others to file their accounts and vouchers. 
The administrators should have done this previously, and the 
judge have examined, audited and stated them; that is, the judge 
should have caused the account of the administrator, so far as it 





JUNE TERM. 1840. 





Douthitt’s Administrator vy. Douthitt. 





seems to be properly vouched, to be stated at length and in form, 
that the true condition of the estate might be seen, at a single 
view. This being done, the account would have been open to 
exception, in the same manner that the report of a master in 
chancery is; hence, the publication should give notice of the 


time, when the judge would report the account to the court for 


allowance. And upon publication being duly made, and no ex- 
ception taken or allowed, the account as stated, should be allow- 
ed. (Aik. Dig. 182; sec. 27: Portis v. Creagh, executor; 4 Por- 
ter’s Rep. 332.) 

Whether the examination and statement of the administrator’s 
accounts, were completed previous to the third Monday in Sep- 
tember, is left very much in doubt by the recital in the decree; 
yet, as there are other errors apparent in the proceedings, we 
need not determine this point. (Legatees of Grayson vy. Horn; 
7 Porter’s Rep. 270.) 

It was clearly irregular, to charge the administrator with the 
notes remaining in his hands uncollected, and to authorize the 
collection of the defendant’s portion of them, as if they had been 
converted by the plaintiff. Such a decree is not only opposed to 
the law; but in the absence of all proof of neglect or mismanage- 
ment, has not the semblance of justice to sustain it. A question 
precisely analogous, arose in Dobbs e¢ al.v. The Distributees of 
Cockerham’s estate; 2 Porter’s Rep. 341. In that case a pro- 
ceeding was instituted before the Orphans’ court, to ascertain 
whether four slaves not included in the inventory, were the 
property of the iniestate at the time of his death, and subject to 
distribution. The slaves were determined to constitute a part 
of the intestate’s estate: whereupon, their value was assessed by 
a jury, and a deeree rendered by the court, against the adminis- 
trator for the same. In considering this point in the case, the 
court say, ‘* We think the court did err, in charging the admin- 
istrators with the value of the four slaves, as found by the jury, 
and in making distribution in cash. By the verdict, the negroes 
were found subject to distribution; and should have been divi- 
ded among the distributees, or, if that could not be done, they 
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should have been ordered to be sold at public auction, under the 
first section of the act of 1820.”’ This case is conclusive to 
show, that the notes making a part of the intestate’s estate, should 
not have been regarded as cash. For the error in so considering 
them; as also, for the irrregularity in the publication, the decree 
of the Orphans’ court is reversed, and the case remanded. 





Jupson v. EmanveEt, ef al. 


1, Where a bill for a foreclosure, alledges the existence of the notes and mortgage, 
their execution may be proved viva voce at the hearing, and a recital in the de« 
cree, that such proof was made, will be sufficient without setting out the evi. 
dence. 

2. In a bill to foreclose a mortgage, it is necessary that all incumbrancers, prior, 
and subsequent, should be parties; but if process is served on them, and they 
fail to appear and answer, the complainant may proceed to foreclose the mort. 


gage. 


Error to the first district Southern Chancery division, sitting 
at Mobile. 


This was a bill in chancery filed by Jonathan Emanuel, to 
foreclose a mortgage on certain lands described in the bill, exe- 
cuted by the plaintiff in error to him, and one Bloodgood. The 
bill charges that the plaintiff in error, was indebted to the com- 
plainant and Bloodgood, in the sum of seventeen thousand, one 
hundred dollars, secured by six promissory notes as follows, 
dated Ist May, 1835: 

One for two thousand six hundred and seventy-five dollars, 
payable to Emanuel, due 1st May, 1836; one for two thousand 
six hundred and seventy-five dollars, payable to J. Bloodgood, 
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due Ist May, 1836; one for two thousand eight hundred and 
fifty, dollars, payable to Emanuel, due Ist May, 1837; one for 
two thousand eight hundred and fifty dollars, payable to Blood- 
good, due Ist May, 1837: one for three thousand and twenty-five 
dollars, payable to Emanuel, due 1st May, 1838; one for three 
thousand and twenty-five dollars, payable to Bloodgood, due 1st 
May, 1838. 

The bill charges that the third, and fifth, of the notes payable 
to Emanuel was not paid; that Bloodgood pretends to, or claims an 
interest in the premises by virtue of the mortgage, and prays 
that he be made a party defendant to the bill with Judson, and 
be compelled to answer, &c. 

The bill prays an account, and that the defendants be barred 
and foreclosed of their equity of redemption. 

The subpcenaes were returned executed, on both of the defen- 
dants, and they failing to appear and answer, a decree pro con- 
JSesso was taken against them, after which is the following entry: 

A decree pro confesso having been entered in this case for 
want of an answer, the complainant came on this day, and pro- 
duced to the court his original mortgage and notes, which are 
proven and referred with the bill, to the master, to report the 
amount due, who reported the sum of six thousand eight hun- 
dred and forty-five and ninety-seven one hundredth dollars, 
and no objection being made to the report, it was confirmed. 
The court decreed ‘* that the defendant pay that sum, with in- 
terest from the date of the decree within sixty days, and in 
default thereof, that then the master sell the premises described 
in the complainants bill and mortgage, at public auction in front 
of the court house of the county, or so much thereof, as may be 
necessary to satisfy the said debt, &c., on the same conditions 
and in the same manner, as sheriffs sell under execution; that he 
give public notice of said sale by publication in a newspaper 
published in the city of Mobile, once a week for thirty days; that 
he pay: the costs of suit, and complainants demand out of said 
sale, and the residue, if any, bring into court; and that the 
master report what he shall have done in the premises, to the 
next term of this court.” 
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From this decree Judson prosecutes this writ of error to this 
court, and now assigns for error, 

1, ‘That the court did not sit, and was not held at a term pre- 
scribed by law, but at a different term. 

2. There is no evidence to support the decree. 

3. That the assignment of John Bloodgood the mortgagee, is 
not shown, and that he is not a party tothe cause. 

4. That several notes embraced in the mortgage are not ac- 
counted for. 

5. That the whole decree is erroneous, uncertain, and void. 


CampseE Lt, for plaintiff in error, insisted that the mortgage 
should have formed a part of the evidence in the cause. (2 
Johns. Ch. Rep. 481; 2 H. & M. 129; 2 Madd. 4126; 4th Hen. 
& Mun, 441.) 

The exhibit should have been attached to the bill; a copy 
appended to the bill cannot be proved as an exhibit. (3 Bibb 
199; 3 Marshall 171.) 

In courts of chancery a!l matters of evidence appear in the re- 
cord, recitals are not taken for facts, but the evidence of the 
facts are required to be spread out in the record. If a deed is 
shown, which on its face, appears to be a copy, exception may 
be taken in the appellate court; @ fortiori, the want of a deed: 
(9 Cranch. 122; 6 Johns. 543.) In the bill, the existence of 
other notes, and of another interest in the debt wasshewn. An 
answer, therefore, was not necessary, as it was all shewn by the 
bill; and the orJer of reference, should have included an inqui- 
ry, into all the interests specified in the bill. 

The master is the proper person to whom to refer matters of 
account, and the reference should have been as broad as the al- 
legations of the bill. (Hopkins’ Rep. 277: 3 Johns, 591.) 

The master’s report is good for nothing, beyond the order of 
reference. In this case, the order of reference was to calculate 


the amount due. 


STEWART, contra. 
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ORMOND, J.—+In the case of Levert ef al. v. Redwood, (9 
Porter 79,) the same objection which is now urged as to the 
proof of the mortgage and notes, viva voce before the chancel- 
lor, and the absence of the proof from the record, was made; and 
the court held, that oral testimony might be received at the hear- 
ing, to prove written instruments, or other documentary evi- 
dence. The court say, ‘‘ the power to admit viva voce evidence 
being shown, it must follow as a necessary consequence, that the 
chancellor must also have thai of stating what the evidence 
is, and it would be wholly unnecessary for him to pursue 
the precise statements of the witnesses, as such a course 
would frequently encumber the record, with much immaterial 
and superfluous matter. The objection in the present case, is, 
that the mortgage and notes are not set out in hac verba. The 
chancellor states, that the mortgage and notes were produced and 
proved in open court. It would be a most unreasonable infer- 
ence to draw from this statement, that they were other, or variant, 
from those described in the bill; and even in a contested suit, we 
should deem this statement sufficient, when referring to the 
identical papers, which were the foundation of a suit.” 

The case just cited on this point, is identical in all respects 
with this; and as we are entirely satisfied with the decision there 
made it is decisive of this question. 

Atis further insisted, that as it is shown by the bill, that Blood- 
good had also an interest in the debt, that notwithstanding he 
has not answered, yet as it appears by the bill, it should have 
been referred to the master to state an account. 

When a bill is exhibited to foreclose a mortgage, all incum- 
brancers, prior as well as subsequent, must be made parties to the 
bill, otherwise they will not be barred by the foreclosure and sale 
of the premises. Haynes and others v. Beach and others, (3 
Johns. Chan. Rep. 459.) In this case, Bloodgood was made a 
party to the bill, and process served on him, but he failed to 
appear and answer, and it is now insisted, that the decree is er- 
roneous in not assertaining the amount due Bloodgood on the 
mortgage, thereby exposing the mortgagor to another suit at the 

76 
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instance of Bloodgood. If this result should follow, it will not 
be the fault of the complainant, he has done all in his power to 
settle the litigation in one suit, and cannot be deprived of his 
right to obtain a decree for his debt, by the refusal, or neglect of 
another, whose debt indeed, for any thing that appears to the 
contrary, may be paid. 

For the error first assigned, that the decree was made at a time 
when the court had no power to sit, the decree must be reversed 
and the cause remanded, on the authority of the case of Cullum 
v. Casey, at the present term. 





FuetrcuHer v. WEISMAN. 


1. Where the bill of exceptions states two points as having been made in the circuit 
court, both of which were overruled, and thereupon the defendant excepted to the 
decision of the court. This is a sufficient exception as to each of the points 


overruled, 

2. The admission by the adverse party, that a letter corresponded with a written 
contract which had been entered into by the parties, will not authorize the letter 
to be read in evidence, to prove the contract, without accounting satisfactorily for 
the omission to produce the written instrument, of which the letter is at best, only 


a copy. 


Writ of error to the Circuit Court of Perry County. 


ACTION of assumpsit for the use and occupation of land. 
Pleas—non assumpsit, payment and set-off; verdict and judg- 
ment for the plaintiff. 

At the trial a bill of exceptions was taken by the defendant, 
which states, “ that a witness was introduced by the plaintiff, 
who said the land was rented from one A. J. Cady by the de- 
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fendant, for the year 1837, under a written contract. This wit- 
ness also said, that he had seen the contract, but did not know 
where it was at the time, when the trial was had; he believed it 
was in the possession of Cady, or the defendant when he last 
heard of it; that he had received a letter from Cady, stating what 
the terms of the contract were; this letter he presented to the 
defendant and asked him if what was stated in it, corresponded 
with the written contract. The defendant admitted that it did. 
This letter was introduced in evidence. To all which evidence 
the defendant objected, from the time when the witness stated 
the contract was in writing, alledging that the contract con- 
tained other provisions than the rate at which the land was 
rented. The objection was overruled by the circuit court. 
It was also proved, by the plaintiff’s witnesses, that there had 
been acontroversy between Weisman the plaintiff and Cady, as 
to the title to the land, or as to which of them it belonged; that 
Fletcher had agreed to pay the rent for the year 1837, to the 
one to whom the land should be determined to belong, ‘accord- 
ing to the contract between himself and Cady; that Cady and 
Weisman finally agreed that the land belonged to the latter; and 
that Fletcher rented it from him for the year 1838. To all this 
evidence the defendant objected, and moved the circuit court to 
exclude it from the jury, on the ground that the written contract 
between them and Cady, for the rent of the land for the year 
1837, was not produced, or its absence in any way accounted for; 
which was overruled and the evidence allowed to go to the jury: 
and thereupon the defendant excepted to the decision of the 
court.”’ 

Errors are assigned on the points covered by the exceptions. 








PueELan, for the plaintiff in error, insisted there was error, 
in admitting parol evidence when the written contract was not 
produced, or its absence accounted for. 

Peck, for the defendant in error, stated as a preliminary ob- 
jection to entering on the main question, that the admission of 
the secondary evidence was not excepted to. 

He considered the bill of exceptions as oljecting but not as 
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excepting to the admission of the letter as evidence, and cited 
The Bank of the State of Alabama v. McDade, 4 Porter, 252. 


GOLDTHWAITE, J.—The bill of exceptions presents two 
distinct points; the first is an objection to the admission of the 
evidence respecting the contract for the year 1837, given sub- 
sequently to the disclosure, that this contract was reduced to 
writing; the second, is a motion to exclude the entire evidence 
from the jury: the evidence was admitted and the motion to ex. 
clude, overruled. The bill of exceptions iscertainly not drawn 
with critical precision, but we think it would be hypercritical to 
assume, that the decision excepted to, was not of both the points 
presented. 

2. We proceed then to the examination of the only matter 
relied on by the plaintiff inerror. It was shown that a written 
contract, was made by Cady, and the defendant below, for the 
rent of the land for the year 1837, and this contract was to enure 
to the benefit of the plaintiff, on a certain event, which after- 
wards happened. The letter from Cady to the witness, was ad- 
mitted to correspond with the written contract; but this admis- 
sion at best, in our opinion, could have no other effect, than to 
establish the letter as a copy, in substance, of the written con- 
tract. This conclusion entirely disposes of the case, for it is 
plain, if the letter was nothing more than a copy of the written 
contract it ought not to have been admitted, until the original 
was satisfactorily accounted for. 

For this error the judgment of the circuit court is reversed 
and the cause remanded. 
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James v. Tue Governor FoR THE UsE &c. 


1. In a proceeding by motion against a tax collector, under the first section of the 
act of 1822. “For the regulation of assessors and collectors, so far as it relates 
to the payment of money,” the measure of the recovery, is the amount of the 
county tax due and unpaid, together with fifteen per centum as damages on the 
amount, without interest. 


This was a summary proceeding by motion in the County 
Court of Madison, to recover of the plaintiff inerror, as a tax 
collector of that county, for a failure to collect and pay over the 
county taxes for the year eighteen hundred and thirty-six, The 
court rendered a judgment against the plaintiff for the amount of 
the taxes unaccounted for, with fifteen per cent. damages and 
interest. 

The only question here raised, is whether the judgment of the 
county court, so far as it subjects the plaintiff to the payment of 
interest, is not erroneous. 


Horxrns, for the plaintiff. 
McCuiung, contra. 


COLLIER, C. J.—This proceeding is founded upon the first 
section of the act of 1822, “For the regulation of assessors and 
collectors, so far as it relates to the payment of money.”’ [Aik. 
Dig. 423.] That section is in these words; ‘* If any collector 
of taxes in this State, shall fail to collect and pay over the coun- 
ty tax, within the time prescribed by law, it shall be the duty of 
the judge of the county court, to hold a special court to try such 
delinquent collector: and if it shall appear that he has so failed 
to collect or pay over such county tax, it shall be the duty of 
the judge, on motion of the county treasurer, to enter up judg- 
ment against such collector, and his security or securities in office, 
for the amount of said county tax so due and unpaid, together 
with fifteen per centum as damages on the amount: Provided, 
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however, That ten days notice at least, shall be given to such 
delinquent collector, and his security or securities.” 

This act is not merely remedial, but it is penal in its terms. 
The proceeding which it authorizes, is not to be protracted ac- 
cording to the ordinary course of procedure at law, but the party 
supposed to be in default, is subjected to a judgment upon ten 
days notice; and that justice may not be delayed in its course, 
it is made the duty of the judge to hold a special court to try the 
delinquent. Such being the character of the statute, it must re- 
ceive a strict interpretation, and cannot be extended by construc- 
tion, to impose a greater liability than the Legislature have express- 
ly provided. Taking this rule as our guide, we can discover no 
warrant in the act, for rendering a judgment against the plaintiff 
for interest, upon the amount for which he was in default. The 
decisions of this court, and the general current of authority, 
where the construction of statutes inflicting a penalty, or autho- 
rizing a summary proceeding, have been drawn in question, are 
adverse to it, and fully establish its incorrectness. 

Had an action been prosecuted on the bond, the measure of 
the recovery would have been the amount of the plaintiff’s de- 
fault, with interest thereon, but the law would, under no form 
of proceeding, authorize the recovery both of interest and fifteen 
per cent. damages. 

In the present case the damages are not an equivalent for the 
interest, but this will not prove that the statute is not penal in its 
character. If the motion had been made against the plaintiff, 
immediately after his default occurred, the damages would have 
Operated as a penalty. The law doubtless contemplates, that the 
county treasurer will be prompt to proceed in such case, and his 
delay cannot change the character of the statute. 

It results from what we have said, that the judgment of the 
county court is erroneous, and it is consequently reversed; and 
nething appearing in the record to authorise the rendition of a 
judgment here, the case is remanded. 
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Earsee V. Craic. 


1. It is both the province and the duty of the court, to expound to the jury all writ. 
ten instruments of evidence, and to state their legal effect, in reference to other 
testimony in the cause; and a failure to do so when requested, will be error. 


Error to Sumter County Court. 


SUIT on a promissory note, commenced by attachment, by 
the plaintiff in error. 

Plea: that Charles Blackman, who had signed the name of the 
defendant to the note sued on, had no authority for that purpose. 
The jury found the issue for the defendant, and judgment was 
rendered accordingly. 

From a bill of exceptions taken at the trial, it appears that 
the plaintiff produced and proved, and read to the jury, a power 
of attorney from the defendant in error to Bleckman, as his au- 
thority for signing the note, and moved the court to construe the 
power of attorney tothe jury, which the court refused to do, but 
on the contrary, charged the jury that the said Charles H. 
Blackman, as attorney, could not bind his principal by any act, 
unless it was strictly within the power of attorney, and for the 
purposes specified in the power under which he acted; and that 
the said power of attorney was evidence to the jury, from which 
he construed the power of attorney, and to determine from the 
language and other evidence in the cause, whether the said 
Charles H. Blackman was, or was not authorized, to sign the 
name of the said Burton Craig, to the said promissory note. 
The court elso explained the difference between general and 
special powers, and left the jury to construe the power of at- 
torney. To which instruction of the court, and refusal to in- 
struct, the plaintiff excepted; and now assigns for error. 


Morrny & Jonzs, for plaintiff in error. 
TuornTon, for defendant in error. 
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ORMOND, J.—The point of law which it appears was inten- 
ded to be presented on the record for revision in this court, is 
not as clearly described as is desirable in all cases, to enable this 
court to pronounce without danger of mistake, whether there is 
or not, error in the record. 

With some difficulty, we gather that there was a controversy 
in the court below, whether the act done by the agent in this 
instance, was within the scope of the power conferred on him, 
by the letter of attorney. From the charge, it is clearly infer- 
able, that there was testimony in the cause besides the power of 
attorney; and we cannot understand otherwise, than that the 
court was asked to construe the power of attorney, ia reference 
to this testimony. 

It is clearly both the province and the duty of the court, to 
expound to the jury all written instruments of evidence, and 
state their legal effect. This, imperfect as the bill of exceptions 
is, it appears the court refured to do, and left it tothe jury to de- 
termine ‘from the language of the power of attorney, and from 
the other evidence, whether Blackman was, or was not, authorized 
to sign the name of the defendant, to the note in question.”’ 

For this error, the judgment is reversed, and the cause re- 
manded for further proceedings. 
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Hueues ef al. v. Ruza, Conner & Co, 


1. A bond given by the claimant of property levied on by execution, pursuant to 
the first section of the act of 1828, (Aikin’s Digest, 169) will not warrant the 
circuit court, in rendering a summary judgment against the claimant's securities, 
for the damages assessed on the trial, against the claimant, for putting in the 
claim for delay. 

2. If the judgment rendered against the claimant for damages, for interposing a 
delay claim, (authorized to be given by the acts of 1812 and 1821, Aikin’s Dig. 
167, 168) cannot be collected by execution, the remedy of the plaintiff against 
the claimant’s securities, is by suit on the bond. 3 


Writ of error to the Circuit Court of Shelby County. 


Hughes interposed a claim to certain slaves and horses, levied 
on as the property of one Bell, at the suit of Rhea, Conner & Co.; 
and gave the bond required by the first section of the act of 1828. 
At the trial of the claim, the jury found the property subject to 
the plaintiff’s exeeution, and awarded fifteen per centum dama- 
ges, on the amount of the execution, because the claim was in- 
terposed for delay. The circuit court rendered judgment on the 
verdict against Hughes, for the cost of the suit, and against 
Hughes and also against Stanifer and King (who were the secu- 
rities on the claim bond) for the fifteen per centum damages. 


Peck, for the plaintiff in error, insisted that the judgment 
against the securities was erroneous, and that the several statutes 
did not authorize a judgment against them, without suit on the 
bond. (Aikin’s Digest, pp. 167, 168, 169 and 170, sec. 45, 46, 


55 and 57.) 


GOILDTHWAITE, J.—1. The first enactment on the subject 
of interposing claims to property levied on by execution, is the 
seventh section of the act of 1812, (Aikin’s Digest, 167.) This 
provides ‘that when property levied on by the sheriff, by vir- 
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tue of an execution, is claimed by any person not a party to the 
execution, such person may make oath to the property; and there- 
upon it shali be the duty of the sheriff, to postpone the sale or 
further execution of the judgment, until the next term of the su- 
perior court of the county in which such execution is so levied; 
and such court shall require the parties concerned, to make upan 
issue under such rules as they may adopt, so as to try the right 
of property before a jury of the same term; and the sheriff shall 
make return on the execution accordingly; Provided, That 
the person claiming such property, or his attorney, shall give 
bond to the sheriff with security, in a sum equal to the amount of 
the execution, conditioned to pay the plaintiff all damages which 
the jury, on the trial of the right of property, may assess him, 
in case it should appear that such claim was made for the pur- 
pose of delay; and the jury shall have power to give such dam- 
ages, not less than ten per centum, as may seem reasonable 
and just, to the plaintiff against the claimant, in case it shall be 
sufficiently shown that such claim was intended for delay only; 
and it shall be lawful for such jury to give verdict in man- 
ner aforesaid, by virtue whereof judgment may be rendered up 
and execution issued against such claimant.” The same section 
further provides, ‘that it shall be the duty of the sheriff to 
return the property levied on, to the person out of whose pos- 
session the same was taken, upon such person entering into bond 
with security to the plaintiff in execution, in double the amount 
of the debt and costs, conditioned for the delivery of the 
property: to the sheriff, whenever the claim of the property so 
taken shall be determined by the court; and if any person to 
whom property is so returned, shall neglect or refuse to deliver 
the property to the sheriff, it shall be the duty of the sheriff forth- 
with to return the bond to the. clerks office of the superior court, 
which bond shall have the force and effect of a judgment, and ex- 
ecution may be awarded by the court, againstall or any of the 
obligors having ten days notice.” 

The law, with respect io damages when the claim is interpos- 
ed for delay, was changed by the second section cf the act of 
1821; (Aikin’s Digest, 168, sec. 46) by this act the jury is au- 
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thorized, in such a case, to give damages not exceeding fifteen 
per centum. 

It will be seen that the act recited does not authorize any judg- 
ment against the securities, either for the costs or damages 
assessed against the claimant; and it seems evident that no sum- 
mary mode of proceeding on the bond required to be given on 
the making the claim, was contemplated by the Legislature, be- 
cause a different bond is required to be given, to secure the 
fortheomiog of the property, if the claim should be decided 
against the claimant, and on this only a summary remedy is giv- 
en, similar to that which obtains in the case of ordinary delivery 
bonds. 

The act of 1828, (Aikin’s Digest, 169, 170,) repealed so 
much of the act of 1812, as required two bonds to be given, and 
provided, ‘that the sheriff should prepare a bond, whenever 
property levied on by him, should be claimed and affidavit made, 
and good security offered for the trial of the right thereof.”” This 
bond is to be made payable to the plaintiff in execution, and 
conditioned for the forthcoming of the property, if the same be 
found liable to the execution, and for the payment of such costs 
and damages as shall be recovered for putting in the claim for 
delay. This act, also provides, that if the claimant shall fail to 
deliver the property found subject to the execution, to the sher- 
iff, it shall be his duty to go to the clerk and endorse such failure 
on the bond, by him returned, whereupon such bond shall have 
the force of a judgment, and the clerk shall issue execution 
against the claimant and his securities for the value of the pro- 
perty not delivered, as assessed by the jury, with interest from 
the date of the verdict. 

Although the act of 1828S, consolidates the two bonds pre- 
viously required by the act of 1812, yet, it introduces no change 
in the mode by which the securities are made chargeable, if the 
costs and damages assessed against the claimant, remian unpaid. 
The bond is to have the effect of a judgment only, in the event of 
a failure to deliver the property found, subject to the execution; 
and the summary process of execution against the securities, is 
authorized only on this failure, 
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2. If the judgment against the claimant for the costs and dam- 
ages, cannot be enforced by the ordinary process of execution, or 
is not paid, the bond can be prosecuted in the ordinary form by 
suit, and redress had against the claimant’s securities, in this 
manner; but a judgment against them, on the verdict of the jury, 
in the trial of the right of property, is not warranted by any of 
the statutes in force. 

The judgment of the circuit court is reversed, and the preper 
judgment directed to be entered against the claimant only, for 
the costs and damages. 





Tue Strate v. Rez. 


1. The act of the Ist of February, 1839, ‘* To suppress the evil practice of carrying 
weapons secretly,” does net either directly, or jndirectly tend to divest the citizen 
of the “ right to bear arms in defence of himself and the State ;” and is, there- 
fore consistent with the 23d section of the 1 Art. of the constitution. 


THE defendant was indicted in the Circuit Court of Mont- 
gomery, for carrying concealed about his person, a certain species 
of fire arms, called a Pistol, contrary to the form of the statute, 
&c. To which he pleaded not guilty. Thereupon the case 
was submitted to a jury, who found the defendant gui/¢y, and 
assessed a fine against him, of fifty dollars, for which sum the 
court rendered a judgment, and directed that he be imprisoned 
in the common jail, for the space of six hours, and thereafter, 
until the fine and costs were paid. 

On the trial it was proved, that the defendant carried conceal- 
ed about his person, a pistol. That while making a settlement 
as sheriff, he had been attacked by an individual of a dangerous 
and desperate character, who afterwards threatened his person, 
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and came to his office several times to look for him. It was also 
proved, that these threats were communicated to the defendant, 
and the pistol brought to him by a friend, who conceived his 
life was in danger. 

The defendant thereupon moved the court, to charge the jury, 
that the law on which the indictment was founded was unconsti- 
tutional, and that the defendant could not be convicted; which 
charge was refused by the court. The defendant then moved 
the court, to charge the jury, that if they believed from the evi- 
dence that the defendant carried the weapon concealed, for the 
purpose of defending his person, and that it was necessary to car- 
ry the weapon concealed for that purpose, then, they should ac- 
quit the defendant, which charge was also refused. Whereupon 
the court charged the jury, that the law upon which the indict- 
ment was founded, was constitutional, and that although the jury 
might believe from the evidence, that the defendant carried the 
weapon for the defence of his person, and although it was neces- 
sary for his defence that the weapon should be concealed, yet 
these facts would only go in mitigation, and did not constitute a 
complete defence. Which charge, as well as the refusal to give 
the several charges asked for, were at the request of the defend- 
ant referred to this court for its decision, as presenting novel and 
difficult questions of law. 

The defendant then moved in arrest of judgment, on the 
ground, that the statute on which the indictment was founded 
was unconstitutional, which motion was overruled by the court, 
and the question of law thereupon arising referred to this court, 
as novel and difficult. 


The Attorney General for the State, argued that it was com- 
petent for the Legislature to prohibit the wearing of concealed 
weapons, that such a law did not conflict with the constitutional 
provision, which guarantied to the citizen the right to bear arms 
in the defence of himself and the State. That the statute under 
which the defendant was convicted, did not impair that right, 
while it proposed to discountenance by punishment, a practice 
which had been greatly promotive of violence and bloodshed. 
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Every man was still left free to carry arms openly, the only man- 
ner in which they could be used for defensive purposes. 

Mr. Goldthwaite for the defendant, insisted that the act of the 
Legislature on which the indictment was founded, abridges the 
right secured to the citizen by the 23d section of the Ist article of 
the constitution. There is no restriction on the exercise of the 
right, and as the grant is in general terms, the Legislature can- 
not prescribe limits to it. [1 Story on Con. 407—8: Sturgus v. 
Crowninshield, 4 Wheat. Rep. 102—202: Bliss v. Common- 
wealth, 2 Litt. Rep. 90.] Has not a subsequent Legislature (if 
the statute in question be constitutional) the right to prohibit the 
carrying of arms openly, and both acts being in force, the right 
of carrying arms at all, would be taken away. Such a state of 
things, all will admit, cannot exist without a violation of the 
constitution. 

The constitution of the United States, provides that the liber- 
ty of the press shall not be abridged. The authorities are clear 
that no previous restraint shall be imposed upon publications. 
[3 Story on Con. 736.] The party publishing is responsible for 
the abuse of the liberty. [3 Story on Con. 742.] So in regard 
to the bearing of arms, the person making an improper use of 
them is amenable to the laws, though he may carry them in any 
manner he pleases. 


COLLIER, C. J.—By the first section of the act, ‘* to sup- 
press the evil practice of carrying weapons secretly,’ [Acts of 
1838--9.] it isenacted, “ thatif any person shall carry concealed 
about his person, any species of fire arms, or any Bowie knife, 
Arkansaw tooth pick, or any other knife of the like kind, dirk, 
or any other deadly weapon, the person so offending, shall on 
conviction thereof, before any court having competent juriscic- 
tion, pay a fine not less than fifty nor more than five hundred 
dollars, to be assessed by the jury trying the case; and 
be imprisoned for aterm not exceeding three months, at the 
diseretion of the judge of said court.”? Under this section the 
defendant was indicted, and he insists that it is repugnant to the 
constitution of this State, which declares that, ** Every citizen 
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has a right to bear arms, in defence of himself and the State,” 
[23d sec., 1 Art. of the Con.] and is, therefore, inoperative and 
void. 

A provision similar to that, with which the statute in ques- 
tion is said to come in collision, is contained in the constitntions 
of several of the States, and was doubtless suggested by the 
“ Bill af Rights’? of the 1 W. and M. which embodies many 
provisions in favor of the liberty of the subject, and is said to 
be for the most part, in affirmance of the common law. That 
enactment after declaring it against law, to raise or keep a stand- 
ing army in the kingdom in time of peace, without the consent 
of Parliament, declares ¢¢ that the subjects which are Protestants 
may have arms for their Defence, suiiable to their Conditions and 
as allowed by law.” [6 vol. Statutes of the Realm, 143: 
Crabb’s Eng. Law, 570. ] 

The bill of rights was doubtless induced by the high preroga- 
tive claims of the Stuarts, even after the restoration of Chas. 
the II., but more especially by the extraordinary assumptions of 
Jas. the II., by which he attempted to assail the liberties and reli- 
gion of the people, and to render inefficient the enactments of 
Parliament, by the exercise of a dispensing power. 

The bill of rights, among other things confirms the declara- 
tion of rights, to which the Prince of Orange yielded his assent 
in the presence of both houses of Parliament, upon ascending 
the throne. That instrument recited the illegal and arbitrary 
acts committed by the late King, and declared almost in the 
terms of the recital, that such acts were illegal. The evil which 
was intended to be remedied by the provision quoted, was a de- 
nial of the right of Protestants to have arms for their defence, 
and not an inhibition to wear them secretly, Such being the 
mischief, the remedy must be construed only to extend so far 
as to effect ils removal. 

We have taken this brief notice of the English statute, as it 
may serve to aid us in the construction of our constitutional pro- 
vision, which secures to the citizen the right to bear arms. 

It was argued for the defendant that, where the constitution 
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grants a power, it must be understood to grant it entire; and in 
such a case, it will be incompetent for the Legislature to enact a 
Jaw in derogation of it. The constitutional provision which we 
are to examine, cannot be considered as conferring either upon 
the Legislature, or the people any new or additional authority. 
The constitution of a State, is an instrument of restraint and 
limitation upon powers already plenary, so far as it respects the 
functions of government and the objects of legislation. Weare 
then, to regard the provision in question, as a guaranty to the 
people of the right to bear arms, “ in defence of themselves and 
the State,”’ and an inhibition upon the Legislature to divest it 
by any enactment. 

The question recurs, does the act, ** To suppress the evil 
practice of carrying weapons secretly,” trench upon the consti- 
tutional rights of the citizen. Wethink not. The constitution 
in declaring that, ** Every citizen has the right to bear arms in 
defence of himself and the State,”” has neither expressly nor by 
implication, denied to the Legislature, the right to enact laws in 
regard to the manner in which arms shall be borne. The right 
guarantied to the citizen, is not to bear arms upon all occasions 
and in all places, but merely ‘*in defence of himself and the 
State.”” The terms in which this provision is phrased seems to 
us, necessarily to leave with the Legislature the authority to 
adopt such regulations of police, as may be dictated by the safe- 
ty of the people and the advancement of public morals. The 
statute of 1 Wm. and M. while it declares the right of the 
subject, it refers to Parliament to determine what arms shall be 
borne and how; while our constitution being silent as to the ac- 
tion of the Legislature, does not divest it of a power over the 
subject, which pertained to it independent of an express grant. 

We do not desire to be understood as maintaining, that in re- 
gulating the manner of bearing arms, the authority of the Le- 
gislature has no other limit than its own diseretion. A statute 
which, under the pretence of regulating, amounts to a destruction 
of the right, or which requires arms to be so borne as to render 
them wholly useless for the purpose of defence, would be clearly 
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unconstitutional. But a law which is intended merely to pro- 
mote personal security, and to put down lawless aggression and 
violence, and to that end inhibits the wearing of certain weapons, 
in such a manner as is calculated to exert an unhappy influence 
upon the moral feelings of the wearer, by making him less re- 
gardful of the personal security of others, does not come in col. 
lision with the constitution. 

We are aware that the court of Appeals of Kentucky, in Bliss 
v. Commonwealth, [2 Litt. Rep. 90.] attained a conclusion 
seemingly the opposite of that to which our judgments incline. 
In that case, the appellant was indicted under a statute which is in 
these words, ‘* That any person in this commonwealth who 
shall hereafter wear a pocket pistol, dirk, large knife, or sword 
in a cane, concealed as a weapon, unless when travelling on a 
journey, shall be fined in any sum not less than one hundred 
doliars; which may be recovered in any court having jurisdiction 
of like sums, by action of debt or on the presentment of a grand 
jury; and a prosecutor in such presentment shall not be necessa- 
ry. One half of such fine shall be to the use of the informer, 
and the other to the use of this commonwealth.”” The twenty- 
third section of the tenth article of the constitution of Ken- 
tucky, provides ‘that the right of the citizens to bear arms in 
defence of themselves and the State, shall not be questioned,” 
and the question before the court was, did the act of the Legis- 
lature impugn the right secured by the constitution. 

The court considered that the right to bear arms, existed with- 
out any restriction, at the adoption of the constitution, and that 
the right of the “ citizen’? wasas directly assailed by the pro- 
visions of the statute, as though they were forbid carrying guns 
on their shoulders, swords in scabbards, or when in conflict with 
an enemy were not allowed the use of bayonets. ‘If the act 
be consistent with the constitution’ say the court, ‘it cannot 
be incompatible with that instrument, for the Legislature by suc- 
cessive enactments, to entirely cut off the exercise of the right 
of the citizens to bear arms. For in principle, there is no differ- 
ence between a law prohibing the wearing concealed arms, and 
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‘a law prohibiting the wearing such as are exposed; and if the 
former be unconstitutional; the Jatter must be so likewise. 

«¢ We may possibly be told, that though a law of either descrip- 
tion may be enacted consistently with the constitution, it would 
be incompatible with that instrument, to enact laws of both de- 
scriptions. But if either, when alone, be consistent with the 
constitution, which it may be asked, would be incompatible with 
that instrument, if both were enacted. 

‘¢ The Jaw first enacted would not be; for as the argument 
supposes, either may be enacted consistent with the constitution, 
that which is first enacted must, at the time of enactment, be 
consistent with the constitution; and if then consistent, it cannot 
become otherwise by any subsequent act of the Legislature. It 
must, therefore, be the latter act, which the argument infers 
would be incompatible with the constitution, 

¢¢ But suppose the order of enactment was reversed, and in- 
stead of being the first, that which was first, had been the last; 
the argument to be consistent should; nevertheless, insist on the 
last enactment being in conflict with the constitution. So that 
the absurd consequence would thence follow, of making the 
same act of the J.egislature, either consistent with the constitu- 
tion, or not so, according as it may precede or follow some other 
enactment of a different import. Besides, by insisting on the 
previous act producing any effect on the latter, the argument 
implies, that the previous one operates as a partial restraint on 
the right of the citizens to bear arms, and proceeds on the no- 
tion, that by prohibing the exercise of the residue of right not 
affected by the first act, the latter act comes in collision with the 
constitution. But it should not be forgotten, that it is not only 
a part of the right that is secured by the constitution; it is the 
right entire and complete, as it existed at the adoption of the 
constitution; and if any portion of that right be impaired, im- 
material how small the part may be, and immaterial the order 
of time at which it may be done, it is equally forbidden by the 
constitution.” 

We have thought it proper to state thus at length, the argu- 
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ment employed by the court, in Bliss v, Commonwealth, be- 
cause it places in a very strong point of view, the objection to 
the statute we are called on to examine. Whether the peculiar 
terms employed in the Kentucky constitution, viz: ‘* That the 
right of the citizens to bear arms, &c. shall not be questioned,” 
influenced to any extent, the conclusion of the court, that the 
right could not be regulated, but must remain as it was at the 
time of its adoption, we are not prepared to say. Yet we are 
strongly inclined to believe, that the inhibition to question the 
right, was regarded as more potent than a mere affirmative decla- 
ration, intended to secure it to the citizen; and that while the 
one amounted to adenial of the right to legislate on the subject, 
the other would tolerate legislation to any extent which did not 
actually or in its consequences destroy the right to bear arms. 

But the court say that it is a matter which will not admit of 
legislative regulation, and in order to test the correctness of its 
opinion, supposes one Legislature to prohibit the bearing arms 
secretly, and a subsequent Legislature to enact a law against 
bearing them openly; and then asks the question, whether the 
first, or last enactment would be unconstitutional. Under the 
provision of our constitution, we incline to the opinion that the 
Legislature cannot inhibit the citizen from bearing arms open- 
ly, because it authorizes him to bear them for the purposes of 
defending himself and the State, and it is only when carried 
openly, that they can be efficiently used for defence. 

In respect to the two prohibitory enactments supposed by the 
court of Appeals of Kentucky, we should be disposed to think, 
if either one, when standing alone, would be constitutional, that 
the Jast would be regarded as an expression of the will of the 
Legislature when enacted, and as it could not operate in harmo- 
ny with the first, would by implication, repeal it. This view, 
we think, accords with the decision of the supreme court of the 
United States, in Sturges v. Crowninshield, (4 Wheat. Rep. 122) 
in which the question arose, whether the Legislature of a State, 
possessed the constitutional right to enact a bankrupt law, inas- 
much as the power to establish a general bankrupt law was con- 





ALABAMA. 





The State v. Reid. 





ferred upon Congress, by the constitution of the United States, 
The court were of opinion, that the right to adopt such a measure 
pertained to the Legislatures of the States, previous to the ratifi- 
cation of the Federal constitution, and that the insertion in that 
instrument, of an affirmative grant of power to Congress to legis- 
Jate on the subject, did not 7pso facto, divest the pre-existent 
right of the States, until Congress had exercised the power con- 
ferred; but when this was done, then the local laws would be- 
come inoperative. 

Without further noticing the case of Bliss v. Commonwealth, 
it may be proper to remark, that it received the assent of but 
two of the judges of the court of appeals, while it was dissented 
from by the third. 

In The State v. Mitchell (3 Blackf. Rep. 229,) it appears that 
the defendant was indicted under a section of a statute of Indiana, 
which is as follows: *¢ That every person, not being a traveller, 
who shall wear or carry any dirk, pistol, sword in a cane, or 
otker dangerous weapon concealed, shall upon conviction there- 
of, be fined in any sum not exceeding one hundred dollars.” 
(Laws of Indiana, ed. of 1831, p. 192.) It was insisted that 
this enactment was opposed to the constiiution of Indiana, which 
declares ‘¢ that the people have a right to bear arms for the de- 
fence of themselves and the State;’’ but the court decided against 
the objection, and held the act to be constitutional. 

The difference between the terms used in the constitution of 
Indiana, and that of our own State, is so entirely immaterial, that 
it could not possibly authorize a difference of construction. 

The cases cited, are the only adjudications we have been able 
to find, in regard to the right of the people to bear arms; and 
while the one sustains the constitutionality of the enactment in 
question, the other does not disprove it. But let it be conceded 
that it is doubtful, whether the statute does not come in collision 
with the constitution, yet it is our duty to maintain its validity. 
It has received the assent of the two houses of the General As- 
sembly and the Governor, under a solemn pledge to support the 
constitution; and their opinion is at least, prima facie evidence, 
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that they have not overstepped the limits of legislative compe- 
tency. Before the judiciary can with propriety declare an act 
of the Legislature unconstitutional, a case should be presented in 
which there is no rational doubt. (Bank of Newbern v. Taylor, 
1 Caro. L. Repo. 246; Ex parte McCollum 1 Cow. Rep. 550.) 

It appears from the case as referred to this court, that the de- 
fendant moved the circuit judge “to charge the jury, that if they 
believed from the evidence, that the defendant carried the weapon 
concealed for the purpose of defending his person, and that it 
was necessary to carry the weapon concealed for that purpose, 
then, they should acquit the defendant; which charge was also 
refused.” There was no evidence adduced, tending to show 
that the defendant could not have defended himself as successful- 
ly, by carrying the pistol openly, as by secreting it about his 
person: it is difficult to conceive, how one could be placed in 
such an attitude, consistently with the law which recognizes the 
right of self-protection. If the emergency is pressing, there 
can be no necessity for concealing the weapon, and if the threat- 
ened violence will allow of it, the individual may be arrested 
and constrained to find sureties to keep the peace, or committed 
to jail. ‘The charge asked for, was then upon an abstract point 
of law. 

In the case at bar, the defendant needed no arms for his pro- 
tection, his official authority furnished him an ample shield. 
In this country a sheriff possesses all the powers, which pertained 
to his office at common law; except so far asthey may have been 
divested by statute, or such as are incompatible with the nature 
of our institutions. He is the keeper of the peace within the 
county. He may apprehend, and commit to prison, all persons 
who break the peace, or attempt to break it; and may cause such 
persons to be bound in a recognizance to keep the peace. He 
may, and is bound ez officio, to pursue and take all traitors, mur- 
derers, felons, and rioters; he also hath the custody and safe- 
keeping of the county jail; he is to defend the same against 
rioters, and for this purpose, as well as for taking rioters and 
others breaking the peace, he may call to his aid the posse com- 
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itatus, or power of the county, and the citizens are bound to 
obey his summons, upon pain of fine and imprisonment. (1 
Bla. Com. 343; Watson’s Shff. 2.) 

We will not undertake to say, that if in any case, it should 
appear to be indispensable to the right of defence that arms 
should be carried concealed about the person, the act “ to sup- 
press the evil practice of carrying weapons secretly,’’ shonld be 
so construed, as to operate a prohibition in such case. But in 
the present case, no such necessity seems to have existed; and 
we cannot well conceive of its existence under any supposable 
circumstances. 

We have only to add, that the judgment of the circuit court 
of Montgomery, is affirmed. 





Ciemens v. Logerns. 


1. A vendee of land may tender the purchase money according to his contract, and 
demand title, and if the vendor refuse to make title, he may rescind the contract. 

2. Butthe mere abandonment of possession without such tender, demand of title* 
and refusal, will be no defence when sued fur the purchase money. 

3. It is no defence to an action for the purchase money of land, that the vendor has 
no title, the vendee retaining the possession. 

4. When the vendee is sued by the assignee of the vendor, on a note given for the 
purchase money, he cannot prove by the declarations of the vendor, that he had 
no title to the land, as the vendor might have been examined as a witness for 


the vendee. 
5. A promise, by the maker of a note, to the assignee after the sssignment, that he 


will pay it, will not preclude him from making any defence, which existed previ. 
ous to netice of the assignment ; such promise being without consideration. 
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6. When the evidence in a cause is conflicting, the court cannot charge the jury, 
that if they believe the evidence, they must find for the plaintiffs. 


Error to the Circuit Court of Tuscaloosa County. 


THE action was assumpsit on two promissory notes, for two 


hundred dollars each, made by the defendant in error, to one 
Obadiah Cooper, and by him assigned to the plaintiff in error. 

On the plea of non assumpsit, the defendant had judgment. 

From a bill of exceptions taken on the trial below, it appears 
that one Cotton had purchased a tract of land of Cooper, the 
plaintiff’s assignee, on credit, and received a bond for title; that 
being unable to comply with his contract, the defendant agreed 
to take the bargain off his hands, and gave Cotton one hundred 
dollars, and executed three notes for two hundred dollars each, 
payable the 25th December, 1837, 1838, and 1839, which being 
handed to Cooper, he executed a bond conditioned to make title, 
which by mistake, was filled up with the name of Cotton, instead 
of the defendant. Cotton’s notes and title bond were cancelled; 
and the defendant let into possession of the land. 

The defendant proved by a witness, that some time previous 
to Jenuary, 1838, he went with defendant to Cooper; that de- 
fendant offered to pay him for the land, if he, Cooper, would 
make him title; that Cooper refused, and said he could not make 
title, because he had none himself. To the declaration of Cooper 
that he had no title, the plaintiff objected; but the court over- 
ruled the objection, and the plaintiff excepted. 

The defendant also proved, that Cooper had rented the land 
last year, to one Hendricks, as his own property. 

The plaintiff proved, that in the summer of 1838, he gave a 
written notice tothe defendant, that he had purchased the said 
notes; that defendant said the notes were good, except that nine- 
ty or a hundred dollars on one of them was paid. He further 
said he had told the plaintiff the same thing a few days before, 
when, as witness recollects, the plaintiff was inquiring about the 
notes, before he bought them. Plaintiff also proved by another 
witness, that he, witness, had rented the land, of defendant, two 
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years since, and was to pay him fifty dollars a year, but had 
never paid any rent, as defendant had not required it of him; 
defendant had complained that he had not put as many rails on 
the land as he had agreed to do. 

The suit was brought on the two notes first falling due, and the 
trial took place in the court below, in February, 1840. 

Upon this testimony, the plaintiff moved the court to charge 
the jury, 

First. That if they believed, from the evidence, that the notes 
were given on the purchase of the land spoken of, and that a 
bond was given by Cooper, the vendor, which by mistake, was 
made to Cotton instead of the defendant, and was received by 
the defendant, that in equity the bond would enure to his bene- 
fit. And if they believed the vendor had no title, yet the plain- 
tiffin this case, isentitled to recover: and the fact, that the ven- 
dor had no title, is not a good defence to this action, there being 
no fraud. The court charged, that in equity the bond would 
enure to the benefit of the defendant; but refused to give the 
remainder of the charge. 

Second. If the jury believed the notes were given on the pur- 
chase of the land spoken of, and that the defendant had posses- 
sion of the land under the purchase, then he cannot resist the 
payment of the purchase money, there being no fraud in the 
case. This charge, the court refused, as moved for, but said, 
that if the defendant had abandoned the possession, he could re- 
sist the payment of the notes, 

Third. That if the defendant, after the notes were assigned 
to the plaintiff, told the plaintiff or his agent, on being inquired 
of about the notes, that they were good, and that he had no de- 
fence to them, plaintiff is entitled to recover; which the court 
refused. 

Fourth. If the jury believed the testimony introduced, they 
must find for the plaintiff; which the court also refused. 

To the refusal of the court to charge as moved for, and to 
the charges as given, the plaintiff excepted, and now assigns for 
error. 
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Peck, for the plaintiff in error, cited Christian v. Scott, 
Minor’s Rep. 354: Garrow v. Hallett, 2 Stewart 449: Jordan 
v. Wilson, 3 Stewart & Porter 92: Wiley v. White and others, 
ibid. 355: and Wade v. Killough, ibid. 431: also, Young v. 
Triplett, 5 Littell’s Rep. 

J. L. Manrtin, for defendant in error, cited Smith v. Pettus eé 
al. 1 Stewart and Porter 107: Wade y. Killough, 3 Stewart and 
Porter 434. 


ORMOND, J.--The tender of the purchase money of the 
land, and demand of title, as well as the refusal of the vendor to 
make title, were facts which it was competent for the defendant 
in error toprove; but the declarations of Cooper, the vendor of 
the land, and assignor of the plaintiff, that he had not title, were 
not evidence in this action, because he was competent to testify 
for the defendant in the cause, as has been repeatedly held in this 
court; and therefore, for that cause, if no other existed, his 
declarations could not be given in evidence. 

There was no error in the refusal of the court to charge, that 
the plaintiff, in the absence of fraud, could recover, even if the 
vendor had no title. Itisclear, from the testimony in the cause, 
that the contest in the court below, was, whether there had been 
a recision of the contract for the sale of the land, and a yielding 
of the possession to Cooper, the vendor. It is true, that if the 
defendant had remained in possession of the land, it would have 
been unimportant whether Cooper had title or not; and the 
charge asked for, can only be supported on the concession that 
such was the fact. This fact the jury alone could determine, 
aad the vice of the proposition is, that it takes from the jury the 
consideration of this question. 

Understanding the second charge to mean, that the possession 
there spoken of, was a continuing possession, it should have 
been given by the court. No principle is better settled, than 
that the vendee of land can retain the possession, and refuse 
to pay the purchase money. ‘The qualification annexed to the 


refusal to charge, is also crroncous, A mere abandonment of 
the possession is not, of itself, sufficient to rescind the contract. 
79 
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A vendee of land, may tender the purchase moncy according to 
his contract, and demand title, and if the vendor refuses to make 
title, the vendee may abandon the possession and thus rescind 
the contract; but, in supposing that abandonment of possession 
was sufficient, without a demand of title and refusal to make it, 
the court erred. ‘The bond for title is not set out in the record, 
and we are therefore unable to say, whether the defendant had a 
right to demand a title, before the last note fell due. (Sec Newell 
y. Turner, 9 Porter 420: and Larkin vy. The Bank of Montgom- 
ery ibid. 434.) 

The third charge was correctly refused. A promise by the 
maker, to pay the assignee of a note after the assignment, being 
without any consideration, will not preclude him from availing 
himself of any defence to the note, which existed previous to the 
notice of the assignment. 

The fourth charge, that if the jury believed the testimony, they 
must find for the plaintiff, was also correctly refused. Such a 
charge would only have been proper, in a case where there was 
no conflict between the witnesses; and the facts were clear, di- 
rect and positive. 

In this case, if some of the defendant’s witnesses were be- 
lieved, there was a recision of the contract by agreement of the 
parties; as the proof, was that Cooper the vendor, after the ten- 
der of the purchase money and refusal to make title, was in pos- 
session of the land, exercising ownership over it. There was 
also testimony introduced by the phiintiff, which, if believed by 
the jury, would justify the conclusion that there was no recision 
of the contract, either by operation of law, or by the agreement 
of the parties. The decision of the question therefore, could 
only be made by the jury, who are alone competent to judge of 
the credibility of witnesses, and the weight of testimony. 

For the error of the court, in refusing to give the second charge, 
as asked for, and for the wrong qualification annexed to it, the 


judgment must be reversed, and the cause remanded for further 
proceedings, 
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ApAms AND Boyp v. Tug Governor. 


1, In an action on a tax collector’s bond, when the issue is, that the principay 
obligor had assessed, collected, and paid over the taxes, it is competent for the 
plaintiff to inquire of a witness, as to the probable amount of the taxes,—there 
being no proof that the tax collector had deposited any evidence of an assess- 
ment in the proper office. 


Writ of error to the Circuit Court of Macon County. 


ACTION of debt on a penal bond, conditioned that Adams 
should faithfully perform the duties required of him, by an act of 
the Legislature, passed 9th January, 1836, in the assessing and 
collecting of taxes for Macon county, during the year 1838, 
agreeable to the provisions of the laws thenin force. Plea; That 
he did assess, collect, and pay over the taxes. Verdict and 
judgment for the plaintiff. 


During the trial, aud after the plaintiff had given in evidence 
the bond declared on, the defendants proved that Adams had 
paid to the county treasurer, seven hundred and seventy dollars 
on account of the taxes for 1838. The plaintiff then asked the 
witness, (who was county treasurer) what was the probable 
amount of taxes for Macon county for the year 1838? This 


question was objected to by the defendant, but was allowed by 
the court. ‘There was no proof that the tax collector had depos- 
ited any evidence of the assessment of taxes with the eounty 
clerk, or in his office. The sole point presented by the assign- 
ment of error, arises out of the allowance of the question asked 
the witness. 


CampseE LL, for the plaintiff in error. 
Bascom, contra. 
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GOLDTHWAITE, J.—The case  precenied. by the bill of 
exceptions, is excecdingly-naked, and we are in doubt whether 
the objection to the question asked the witness, applies to the 
propriety of making the enquiry after closing the proof; or, to 
the competency of an affirmative answer to ascertain the amount 
of injury sustained by the county. We have not the aid of an 
argument from the counsel fer the plaintiff in error, and are 
therefore left to conjecture the reasons on which this case is 
sought to be reversed. 

If, as may have been the case at the trial, the plaintiff had 
closed his evidence, it is only necessary fo remark that it was 
entirely within the diserction of the circuit court, to allow pro- 








per evidence to be given at at any stage of the proceedings. 

If the objection, as we are inclined to believe,-was taken in 
its other aspect, it may require a brief examination to dispose of 
it. As nothing is stated in the bill of exceptions, of the state of the 
evidence before the jury, we are authorized to infer it was prov- 
ed or conceded, that no assessment of the taxes was made by 
Adams, the tax collector; and, in this event, the most important 
inquiry for the jury, would be the guvandum of injury sustained 
by the county. If this was the inquiry, it cannot be said that 
any mode existed ef ascertaining, with certainty, the amount of 
taxes which should hare been assessed and collected. If the 
lists of previous years had been produced they would have 
‘shown no facts from which any more definite or certain conelu- 
sions could be drawn than from testimony of witnesses; indeed 
Witnesses would still be necessary to inform the jury, whether 
the tax paying population had increased or diminished. We are 
not informed what the answer was; nor can we ascertain what 
injury, if any, was done by the examination. 

One view of this case will suffice, not only to show that this 
question was legal, but that all other questions to any witness, 
must at least, ie terminated in this,—without it was neces- 
sary to summon every owner of land lying within the county, 
as well as every resident inhabitant. When any witness what- 
ever, was called, it must be conceded that, the first question 
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county? His answer would necessarily be, that he did not know 
with cerfainly, but from a careful examination of the facts 
within his knowledge, he believed they would probably amcunt 
to such or suchasum. From the very nature of the subject, 


certainty could not be attained, and the jury under any circum. 
stances, must have acted on possibililies. 

We have thus shown, that under some circumstances, this 
question would not only be proper, but the only appropriate 
one; if rendered improper by any circumstances attendant on 
this trial, the defendants were bound to show it; and not having 
done so, they cannot complain of error. 

Let the judgment be affirmed. 





Hanzi v. Coox’s ADMINISTRATOR. 


1. Where the defendant proves a set-off to a greater amount than the demand sued 
on, the statute of sets-off will not allow the plaintiff to rebut the defendant’s 
proof, by showing that the latter is indebted to him in a large sum, which is not 
in suit. 


THE defendant in error, as the administrator of Jesse W. 
Norwood, deceased, declared against the plaintiff in the Circuit 
Court of Wilcox, on a promissory note or due bill. 

The case was tried on an issue upon the pleas of non assumpsit, 
set-off and payment. 

On the trial, a bill of exceptions was taken by the plaintiff in 
error, to the ruling of the presiding judge. The defendant in 
error having shown a due bill for two hundred dollars, made by 
the plaintiff to his intestate, the plaintiff then proved a greater 
amount of sets-off than the claim sued on: whereupon the de- 
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fendant in error, offered a witness to prove, that the plaintiff ac- 
knowledged that he had received two hundred dollars, other 
than that sued for, of the intestate, for which he had given no 
note or other security. To the admission of this evidence, the 
plaintiff in error objected, but his objection was overruled and 
the evidence given to the jury; thereupon he excepted, &c. 

Verdict and judgment being rendered against the defendant 
below, he has prosecuted a writ of error to this court. 


Procror, for the plaintiff. 
J. B. Crarx, contra. 


COLLIER, C. J.—The only question here raised is, did the 
circuit court err in receiving the evidence objected to by the 
plaintiff in error. The right to prove a set-off at the trial of a 
cause, and thus diminish or defeat a recovery, did not exist at the 
common law, but was given by statute. [Montague on set-off 
5—15: Chandler v. Drew, 2 N. H. Rep. 469.] For the purpose 
then, of ascertaining the extent to which this right is allowed, re- 
ference must be had to the statute itself. Our Legislative acts 
upon the subject, have all been embodied into one, and rprovide 
that, In all cases, where there are cr shall be mutual debts sub- 
sisting between the plaintiff and defendant, or if either party 
sue or be sued, as executor or administrator, where there are 
mutual debts subsisting between the testator or intestate and 
either party, one debt may be set against the other, either by 
being pleaded in bar, or given in evidence on the general issue, 
or notice given of the particular sum intended to be set-off, and 
on what account the same is due, notwithstanding such debts 
may be deemed in law to be of a different nature.’’ ‘The act 
then directs the manner in which a debt, secured by a penalty, 
shall be pleaded, the judgment to be rendered where the plaintiffs 
demand is partially, fully, or more than paid. 

Though the statute of set-off is a beneficial enactment and 
should be liberally expounded, so as to advance justice and pre- 
vent circuity of action, [Tuttle v. Beebec, 8 Johns. Rep. 156. ] 
Yet, we think it too restricted in its term to allow the plaintiff 
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to avail himself of a set off against the set off either pleaded or 
given in evidence by the defendant. It seems to contemplate 
nothing of the kind—but to afford to the defendaat a defence 
against the cause of action set out in the declaration, which the 
common law did not tolerate. The plaintiff is permitted to 
show that the set-off is not admissible, or that it is a debt which 
he is not bound by the law to pay—but beyond this he cannot 
go in his replication or proof. [3 Starkie’s Ev. 1317.] 

If an application were made to a court to set-off demands 
against each other, which have passed into judgment, in such 
case it would be competent for a plaintiff to resist the application 
by showing that he had another demand against the defendant. 
[Glaister v. Horner, § T. R. 69.] But a motion to effect a set- 
off in such a case, is not ex debilo justiliz, but ex gralia curi# 
and the court proceeds according to equity and good conscience 
to do substantial justice between the parties. [Simpson v. Hart, 
14 Johns. Rep. 63: Davidson vy. Geoghogan, 3 Bibb’s Rep. 
233.] The practice does not rest upon any statute, but upon the 
general jurisdiction of courts over suitors, [Chardler v. Drew, 
2N. H. Rep. 469 ] 

The judge of the circuit court erred in admitting the evidence 
to rebut the set-off of the plaintiff in error. The judgment is 
consequently reversed and the case remanded. 
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_ ~ Panxer eé al. vy. Haceerry. 


1. In trespass to try titles, the declaration alledged, that the plaintiff was in posses. 
sion, on the Ist of January, of the premises, and that the defendant entered with 
force and arms, on the 2d day of January—Held, that it was a sufficient aver- 
ment of possession at the time of the eviction. 

2. Where a commission was issued by the clerk, under the authority conferred by 
the first section of tlie act, authorizing testimony to be taken by deposition, and 
he omitted to state what notice should be given of the time and place of taking 
the deposition,—Held, that the deposition could be read, if the court was satis- 
fied by proof, that the notice actually given was sufficient. 

3. A witness cannot answer “that S. was tenant under P. who was claimant;” 
but-must state the facts which constitute the relation of landlord and tenant. 


Error to the Circuit Court of Montgomery. 


THE defendant in error brought this action to try titles to a 
_ Jot of land in the town of Wetumpka, and obtained judgment. 

The declaration alledges ‘* that heretofore, to-wit: on the Ist 
January, 1839, he was seized in his demesne as of fee, of a lot 
of land in the town of Wetumpka, and that the defendants after- 
wards, to-wit: on the 2d day of the month and year aforesaid, 
with force and arms, entered upon the said premises, and dispos- 
sessed the plaintiff,” &c. &e. 

To this declaration there was a demurrer, which the court 
overruled. 

The following facts appear from a bill of exceptions, taken at 
the trial: The plaintiff below offered to read to the jury, the de- 
position of a witness, taken on account of sickness, which the 
counsel for the defendants below objected to, because it did not 
appear from the record, that the clerk who issued the commis- 
sion to take the deposition, directed the plaintiff to give the de- 
fendants notice of the time and place of taking it. It was how- 
ever, proved, that the plaintiff gave the defendants five days 
notice of the time and place of taking it, and that the parties 





JUNE TERM, 1840. 633 


Parker et al. v. Haggerty. 


were in the vicinity of the place; whereupon the court overruled 
the objection, and permitted the deposition to be read to the jury; 
to which the defendants below excepted. 

The deposition being read, the third interrogatory and answer 
were as follows: ** Who was in possession of said lot on the 
28th February, 1837?” Witness answers “that Lauchlin M. 
Stone occupied and possessed the lot on that day, as tenant under 
Ashley Parker, who was claimant.’? To the reading of this an- 
swer to the jury, the defendants below objected; but the court 
overruled the objection, and permitted the testimony to go to 
the jury; to which the defendants excepted. 

The matters of law arising out of the bill of exceptions, and 
the overruling the demurrer, are now assigned tor error. 


Pryor, for the plaintiff in error. 
DarGAN, contra. 


ORMOND, J.—It was sufficient for the plaintiff below, to al- 
ledge in his declaration, that he was in possession of the premi- 
ses sued] for, at the time of the entry of the defendant, and 
this we think, is substantially alledged. No inference can rea- 
sonably be made, that between the first and the second of Janu- 
ary, he abandoned, or lost the possession, and the allegation is 
therefore sufficiently certain. 

The right to take the depositions of witnesses, must be exer- 
cised in strict conformity with the statute. The act requires 
that ** the party praying such commission, shall give such notice 
to the adverse party, of the time and place, when and where, 
such deposition’ is to be taken, as the court, judge, justice, or 
clerk, shall think proper, and the adverse party may cross ex- 
amine,” &c. (See Aikin’s Digest 126, sec. 1.) By the previ- 
ous part of the section first cited, the authority to issue the com- 
nmiission, is given to the ‘¢ judge, justice, or clerk,”’ before whom 
the oath is made preliminary to the issuance of the commission. 
As therefore, the court is superadded, in the clause which-pro- 
vides for the notice, it appears to be within the letter of the law, 
that in cases where the clerk, judge, or justice issuing the com- 

SO 
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mission, has failed to state what notice shall be given, that the 
court before whom the deposition is attempted to be used as evi- 
dence, shall have the power of inquiring into, and determining 
the sufficiency of the notice actually given, from a view of all 
the facts. 

That there may be causes in which a deposition may be read, 
where sufficient notice has in fact been given, though not requi- 
red by the clerk, is evident from the case of Brahah vy. Debrell, 
(1 Stew. Rep. 14) where the clerk had not required notice to be 
given, but had fixed the time when the deposition was to be 
taken, and notice was given of the time and place, on the day 
the commission issued; the court held, that it was sufficient. 
We think therefore, there was no error in permitting the de- 
position to be read. But in permitting the answer to the third 
interrogatory to be read, the court erred. The answer, instead 
of stating facts, statesa conclusion of law from facts, which the 
witness knew himself, or had heard from others. Whether the 
relation of landlord and tenant existed between Parker and 
Stone, the jury could alone determine, under the direction of the 
court as to the law arising out of the facts. The remaining part 
of the answer, that Parker was the claimant of the lot, is open to 
the objection of being either hearsay testimony, or that higher 
and better evidence exists of the fact; in either aspect, it is alike 
objectionable. 

For this error, the judgment must be reversed, and the cause 
remanded. 





JUNE TERM, 1840. 





Mason and Daniel v. Brazier. 











Mason anp Dante v. Brazier. 


1. A party to asuit cannot assign for error, the refusal ‘of the court to sustain a 
motion, made by one who is not a party to the record. 

2. The act of 1822, (Aikin’s Digest, 272) is both an enlarging and restraining 
statute, and therefore controls the acts of 1807, sec. 32, (ib. 173) and of 1819, 
sec. 16, 18, (ib. 163, sec. 22, 23,) on the subject of motions against sheriffs. 

3. To support a summary judgment, under the act of 1822, (Aikin’s Digest, 272) 
it must appear on the record, that the receipt of the money by the sheriff was 
shown by matter of record; or the fact of the receipt must be found by a jury. 

4, Under the act of 1826, (Aikin’s Digest, 174, sec. 76) notice is necessary to be 
given to the sheriff or other officer; and he must be a party to the judgment. 

5. No summary proceedings can be sustained under either of the acts of 1807, 
1819, 1822, or 1826, unless the sheriff or other officer, is a party to the judg- 
ment. 


Writ of error to the Circuit Court of Wilcox County. 


JUDGMENT was rendered against Mason and Daniel, as 
securities of one Hill, sheriff of Wilcox county, on the motion 
of Brazier, for failing to pay over money collected by the sheriff 
on an execution issued at Brazier’s suit, against Thomas E. Ellis, 
J. M. Hill (the sheriff,) H. C. Fountain, and William C, Garri- 
son. The notice of the motion was issued to Hill, to the defen- 
dants, and to several other persons like the defendants, the 
securities for Hill, but was served on the defendants only. At 
the return term, the motion was entered against the sheriff and 
all his securities; the judgment entry recites that the parties 
came by their attornies when, the plaintiff discontinued his mo- 
tion against the sheriff, and those of his securities on whom the 
notice was not served. The existence of the execution, its re- 
ceipt by the sheriff, and his collection of the money, are stated; 
but it does not appear that these facts appeared by matter of 
record, or by any paper filed in the clerks office. No issue was 
claimed by the defendants, or directed by the court; and judg- 
ment was rendered for the plaintiff without the intervention of a 


jury. Italso appears, from a bill of exceptions filed by one Pitts, 
that he appeared and moved to quash the execution on which 
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the money was collected, on the ground that the sheriff was a 
party to the execution. This mOtion was resisted by the defen- 
dants, and was overruled. 

The errors assigned in this court, are, 

Ist. The refusal to quash the execution. 

2d. Giving judgment without the intervention of a jury, and 

3d. Because no issue was joined between the parties. 


Puewan, for the plaintiff in error, in support of the second 
assignment, cited Aikin’s Digest, 272, sec. S2. 
Peck, contra. 


GOLDTHWAITE, J.—1. The motion, to quash the execu- 
tion, was made by one who is not a party to these proceedings, 
and therefore has no appropriate connexion with this case; be- 
sides this, it was resisted by the party who now seeks to reverse 
the judgment for this error, which, if it be one, was committed 
at his instance. This assignment cannot be sustained, because 


these defendants have no interest in correcting errors committed 
against one who has no connexion with them, 

The examination of the other assignments requires a brief ex- 
amination of all the statutes which authorize a summary pro- 
ceeding against a sheriff and his securities. 

The counsel for the plaintiff in error, has particularly called 
our attention to the first section of the act of 1822, which he 
asserts governs this case, and under which it is essential that the 
receipt of the money by the sheriff, should be first ascertained 
by ajury; without which, the judgment is not warranted. This 
section is in these words: ‘“ Whenever a motion shall be made 
against any officer of any of the courts of this State, for not 
paying over money received by him in his official capacity, and 
the receipt of the same shall not appear by the record, or by 
any paper filed in the clerks office, it shall be the duty of the 
court to cause an issue to be made up and tried by the jury at- 
ter.ding the court; and in case it shall be found by the jury, that 
the same has been received by the officer, against whom the 
motion shall be made, judgment shall be rendered by the court 
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against the said officer fer the principal interest and damages, as 
are now in such cases directed by law. (Aikin’s Digest, 272.) 
The apparent necessity for this enactment, and its proper con- 
struction will be best shown by collating it with the statutes in 
force atthe time. The seventy-fourth section of the act of 1807, 
directs, “if any sheriff, or other officer, shall make return 
on any writ of fiert facias or venditioni exponas, that he hath 
levied the debt, damages or costs, as in such writ is required, 
or any part thereof, and shall not immediately pay the same to 
the party to whom the same is payable, or to his atiorney; 
or shall refurn upon any writ of capais ad satisfaciendum, or 
attachment for not performing a decree in chancery, for pay- 
ment of any sum of money, that he hath taken the body or bodies 
of the defendant or defendants; and hath the same ready to satisfy 
the money in such writ mentioned, and shall have actually re- 
ceived such money of the defendant or defendants, or have suf- 
fered him, her or them to escape, with the consent of such sheriff, 
under-sheriff, or officer, and shall not immediately pay such 
money to the party to whom the same is payable, or his attor- 
ney, then, and in either of the said cases, it shall be lawful 
for the creditor, at whose suit such writ of fiert facias, ven- 
ditionit exponas, capias ad satisfaciendum, or attachment 
shall issue, upon a motion made at the next succeeding court 
from whence such writ shall issae to demand judgment against 
such sheriff, officer or under-sheriff, or securities of such un- 
der-sheriff, for the money mentioned in such writ, or so much 
as shall be returned, levied on such writs of feri facias or 
vendilioni exponas, with interest thereon, at the rate of fifteen 
per centum, per annum, from the return day of the execution, 
until the judgment shall be discharged; and such: court is hereby 
authorized and required to give judgment accordingly, and to 
award execution thereon: Provided, such sheriff or officer 
have ten days previous notice of such motion.” (Aikin’s Dig. 
173.) This act evidently contemplates a ve/urn of the execu- 
tion as essential to authorize a motion against the officer, and of 
course, this return could only appear by the record, or by some 
paper filed in the clerk’s office. 





ALABAMA. 





Mason and Daniel v. Brazier. 





The sixteenth section of the act of 1819, seems to have been 
intended to remedy one of the omissions of the act of 1807. It 
directs, ‘* that it shall be the duty of the sheriffs of the counties 
throughout this State, respectively, whenever any execution 
shall be placed in their hands, to proceed to levy the same, and 
make sale of the property thus levied on, in such timesas by law 
is directed; and shall pay over the amount obtained by such 
sale to the party or parties entitled to the same, on the applica- 
tion of such party or parties, or within ten days thereafter, un- 
der the penalty of forfeiting six per centum per month, for each 
and every month such sheriff shall fail to pay over such money 
collected as aforesaid.” (Aikin’s Digest 163, sec. 22. 

The seventeenth section of this act is omitted in Aikin’s Di- 
gest, in consequence of a slight change as to the time of return- 
ing process; but the corresponding enactment is found in page 
279, sec. 119, which was passed in 1821, and is in these words: 
‘¢it shall be the duty of the sheriffs in the several counties in this 
State, to return all writs and executions to the clerk’s office from 
which they issued, at least three days previous to the term of 
the cour: to which they shall be returnable; and if any sheriff 
shall fail to return any writ or execution, according to the pro- 
visions of this act, he shall be liable to all the penalties provided 
by the laws now in force, for failing to return any writ or exe- 
cution to the first day of the term of the court to which they are 
returnable. ”’ 

Having thus shown the enactment which has taken the place 
of the 17th section, we will now transcribe the 18th; this pro- 
vides, ‘¢ that when any sheriff shall fail to perform the daties 
required of him by this act, the person or persons aggrieved, 
may move against such delinquent sheriff aud his securities 
tn office, for the amount he has failed to pay over as aforesaid; 
or for failing lo return the execution in manner as above di- 
rected, in the court from which such execution had issued, on giv- 
ing three days notice of such motion fo such delinguent sheriff 
or his securities in office: Provided, however, That time may 
be given to such delinquent sheriff to make his defence, upon 
good cause shown to the court before whom such motion may 
be made.” 
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It will now be perceived that the act of 1819, went much far- 
ther than that of 1807, both with respect to the facts which 
would authorize the motion, as well as the penalty inflicted. It 
will also be observed, that the first authorizes a judgment against 
securities, only of the under sheriff, while the latter permits it 
to be rendered against the sheriff and his securities when notice 
is given to the sheriff or his securities. It is certain that neith- 
er of these acts make an inquiry before a jury, essential to sup- 
port a judgment by the court; it may be admitted that the de- 
fendants, in such a motion, could rot legally be debarred from a 
jury trial if they thought proper to claim it; but itis plain that 
the court might entertain and decide the motion; if no such jury 
trial was claimed. Under this view, the statute of 1822, would 
be entirely without effect, unless it is construed as a restraining 
act, if the previous acts of 1807 and 1819, give the ‘summary 
remedy when money is made on an execulion without pro- 
ceeding to sell the defendant’s property. We incline, howev- 
er, to the opinion that neither of the previous acts extended thus 
far, because the act of 1807 contemplates a refurn of the execu- 
tion in all cases, and the terms of the act of 1819, only extend 
to money vbtained by sale. Admitting this to be the proper 
construction of these acts, it then seems clear that the act of 
1822, was intended to cover all cases where money should be 
received by an officer on an execution, while, at the same time, 
jt distinctly pointed out those cases in which the court could ren- 
der the judgment of itself, in the absence of the claim of a jury 
trial, and then, in which it could only render judgment after the 
facts were ascertained by averdict. If the receiptof the money 
appeared by the record or by some paper filed in the clerk’s of- 
fice, to use the terms of the act, then the court could proceed; 
but in all other cases the facts, from which the breach of duty 
was to be inferred, were to be sustained by a verdict to authorize 
a judgment under this enactment; and as it thus both enlarges 
and restrains the previous legislation on this subject, it must be 
considered as controlling and governing the acts of 1807 and 
1819. 








~ 
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3. To apply this statute to the present case, it will appear that 


' the summary jurisdiction of the circuit court, is not sustained; 


because the fact of the receipt of the money is not shown by 
any matter of record, and there was no verdict ascertaining the 
existence of the fact of the money having been received; one 
or the other of these matters being made requisite by the act. 

4. It only remains to consider whether the judgment can be 
sustained under the act of 1826. The first section of which, 
provides, *‘that whenever any clerk, sheriff or coroner shall 
fail or refuse to pay over any money received or collected by 
him, upon any execution, on the application of the plaintiff or 
plaintiffs, his, her or their attorney or agent, it shall be lawful 
for the court to which the said execution shall be returnable, 
upon one day’s notice being given to said clerk, sheriff or coro- 
ner, and on motion of the plaintiff or plaintifis in execution to 
render judgment against the clerk, sheriff, or coroner, thus fail- 
ing, and his security, or any or either of them for the amount 
of money thus received, together with five per cent. upon the 
amount of the said execution, as damages for each and every 
month for which the said money shall have been detained, after 
demand made; together with costs of suit.”” [Aik. Dig. 174 S 76.} 
This, certainly is very comprehensive, and might be considered 
as entirely superseding all other enactments on this subject, 
if it was not, that the one day’s notice is required to be given 
to the clerk, sheriff, or coroner, while the act of 1819, as before 
shown, and the act of 1822, authorizes a judgment, when /hree 
days notice is given tothe sheriff or his securifies. We have 
already held in the case of Duval v. Orr supra, that a judgment 
under this statute cannot be supported, unless the sheriff is a 
party to the motion, and unless notice is giventohim. It there- 
fore follows, that this judgment cannot be supported under the 
act of 1826, because no notice was given to Hill, the sheriff. 

5. This disposes of the case so far as covered by the assign- 
ments of error, but there is yet, one objection to this judgment, 
to be noticed, which is conclusive against remanding the case. 
Under none of the statutes can proceedings of this summary 
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character be supported, unless the sheriff is a party to the judg- 
ment. The act of 1807, only authorizes judgment against the 
securities of the under-sheriff; that of 1819, against the sheriff 
and his securities; the act of 1822 does not enlarge the act of 
1819, in this particular; and the act of 1826, only authorizes the 
rendition of judgment against the sheriff and his securities, or 
any one of them. In this case the notice was not served on the 
sheriff, and though he appeared by attorney the motion was 
afterwards discontinued as to him. This, in effect, wasa dis- 
continuance of the motion; and, as it cannot be revived without 
new proceedings, it would be useless to remand the cause. 
Let the judgment be reversed. 


Riees, use, &e. v. McDona.p. 


1. The plaintiff offered in evidence a bill of exchange, dated the Ist of August 
1836, and payable five months thereafter; across the face of which, there was 
written a memorandum as follows: * Pro. non acceptance 2ist September, 1836» 
C. A. M.”—Held, that the memorandum was in forma noting of the bill fer pro- 
test, and in the absence of explanatory proof, was evidence prima facie, that the 
same had been protested for non acceptance. 


% 


. Where a bill is presented for acceptance, and acceptance refused, to entitle the 
holder to recover of an indorser on a protest for non payment, it is necessary to 
prove that a notice of non acceptance was duly sent, or delivered to him. 


THE plaintiff brought an action of assumpsit against the de- 
fendant in error in the county court of Greene, and declared 
against him as the indorser of a bill of exchange, dated the Ist of 
August, 1836, and payable five months after date. On the trial, 
the bill being produced, there appeared written across its face, a 
memorandum. as follows: ‘** Pro. non acceptance, 21st Septem- 
Sl 
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ber 1836, C. A. M.” The plaintiff proved a protest for non 
payment, and due notice to the defendant. The defendant offer- 
ed no evidence, but moved the court, by his counsel, to instruct 
the jury, that if from the memorandum written across the face 
of the bill, they should believe that the bill had been presented 
to the drawers thereof for acceptance, at any time before its ma- 
turity, and acceptance refused, the plaintiff was bound to give the 
defendant notice of such non acceptance, and that if no proof 
had been given to the jury of due notice of that faet, the defend- 
ant was discharged from all liability to pay the bill, and the jury 
should so find by their verdict. .&nd further, that the jury 
might consider the memoradum made on the face of the bill, as 
a circumstance tending to prove, that it had been presented be- 
fore maturity, for acceptance. Which instructions the court re- 
fused to give, but instructed the jury, that if any testimony had 
been given, other than the memoradum on the face of the bill, 
shewing that it had been presented for acceptanee before its 
maturity, and not accepted, the plaintiff was bound to prove due 
notice thereof to the defendant. The court further instructed 
the jury, that the memorandum across the face of the bill was 
no part of it, and could not in the absence of other proof, be 
Jooked at or regarded by the jury, as evidence tending to show a 
presentment for acceptance before the maturity of the bill, and a 
refusal by the drawees to accept. 

A verdict and judgment was rendered against the defendant 
in the county court: from that judgment, he prosecuted a writ 
of error to the circuit court of Greene, where the same was re- 
versed, and the case remanded to the county court, for further 
proceedings. To revise the judgment of the circuit court, a 
writ of error has been prosecuted to this court; and the questions 
here raised, are, did the county court err in refusing the instruc- 
tions moved by the defendant’s counsel, or in those that were 
given to the jury. 





Buss, for the plaintiff. 
Murpny and Erwin, contra. 
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COLLIER, C. J.—The memorandum written across the 
face of the bill, clearly indicates a presentment to, and a refusal 
by the drawees to accept. When it is proposed to protest a bill 
for non acceptance, the holder places it in the hands of a notary, 
who presents it to the drawee, and demands acceptance, and if 
the drawee refuses to accept, the notary usually makes a minute 
on the bill, consisting of his initials, the month, the day and 
year, and the reason if assigned, for non acceptance. This 
minute is usually termed noéing the bill, and though it is un- 
known in the éaz, as distinguished from the protest, and will 
not in any case, dispense with a protest, yet is a preliminary 
step which has grown into practice. (Chitty on Bills, Beebee’s 
ed. of 1836, pp. 362, 3.) 





True, no evidence of a protest for non acceptance was intro- 
duced in the county court, by the defendant, yet the memoran- 
dum ou the bill, in the absence of any explanation, furnished 
presumptive proof of a presentment to the drawees. It was not 
essential to the defence, that a protest should have been drawn 


up in form, but it was enough for the defendant to show prima 
facie that acceptance had been demanded and refused, no matter 
whether the evidence creating such a presumption was offered 
by the plaintiff or by himself. The presumption from the proof 
being such as we have stated, it was incumbent on the plaintiff to 
remove it, by explanatory evidence, or else to have shown that 
due notice of the non acceptance was given to the defendant. 

The memorandum, it has been remarked, does not appear to 
have been made by a notary. True, the individual making it 
does not give to himself any official designation, but as it is in 
form a noting for protest, and the bill prima facie, has been ever 
since it was drawn in the possession ef the plaintiff, or some 
previous party, and is now offered by the plaintiff, he must abide 
the inference, that it was presented for non acceptance, before its 
maturity, or else explain away by proof, the effect of the 
memorandum. 

The question raised upon the evidence, is not the common case 
of an addition to, or alteration of a writing; but if it were to be 
decided by analogous priaciples,’the plaintiff would not perhaps 
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occupy a more favorable position. It has been held, that if a 
bill, note, or other negotiable security, appear upon the face, to 
have been altered, it is for the holder to prove, and not for the 
defendant to disprove, that it was altered under circumstances 
which will make it still availajle. (Chitty on Bills, Beebee’s ed. 
of 1836, p. 212, and casesthere cited: Ibid. 615: McMichen y, 
Beauchamp, 2 Miller’s Lou. Rep. 290.) 

In Clark & Lindsay v. Simmons (4 Porter’s Rep. 14) it was 
held, that a credit endorsed on a note and erased, but not so as 
to render it illegible, was evidence of a payment, unless it was 
disproved, or its effect explained away by testimony. ‘To the 
same effect is Benson v. Mathews. (7 Louisiana Rep. 356.) 

In the case at bar, no proof having been adduced in the county 
court to destroy the inference from the memorandum on the 
bill, its judgment was rightfully reversed by the circuit court: 
and the consequence is, that the judgment of the circuit court is 
here affirmed. 
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Donn, vse, &c. v. Woitre anp McCurpy. 


1. The payment of an outstanding incumbrance by a purchaser of land, with a 
covenant, either express or implied from the vendors, against incumbrances, can- 
not be the subject of an off-set, in a suit for the purchase money of the land. 

2° Unliquidated damages cannot be the subject of an off#et. 

3. A partial failure of consideration, is not a good defence by a purchaser of land 
in possession with warranty, when sued for the purchase money. 

4, Knowledge of an existing incumbrance on land at the time of the purchase, will 
not prevent the vendee, from resorting to the same on his covenant, for the 
amount paid in discharge of the incumbrance. 


Error to the Circuit Court of Wilcox County. 


ASSUMPSIT by plaintiff in error against defendants in error. 

Pleas: non assumpsit, payment, set-off, failure of considera- 
tion, fraud and deceit. Issue in short by consent. 

On the trial, the defendants proved that the note sued on was 
given by them to the plaintiff, on the purchase of a tract of land ; 
that after the purchase, the land was sold by virtue of an execu- 
tion against the plaintiff, on a judgment which existed at the 
time of the purchase of the land by the defendants from the 
plaintiffs. At the sale they became the purchasers of the land. 
It was proved that at the time of the purchase by the defendants 
from the plaintiff, that they knew of the judgment against the 
plaintiff under which they purchased ; and also, that they had 
never been dispossessed of the land. Upon this evidence, the 
attorney for the plaintiff, moved the court to charge the jury 
that if the defendants knew of the judgment against the plaintiff 
when they purchased the land, that the plaintiff was entitled to 
recover the full amount of the note ; which the court refused, 
and charged the jury, that even if the defendants were apprized 
of the existence of the judgment, and of the land being bound 
by it, still they could not find a verdict for the full amount of 
the note, but ought in their verdict to deduct the amount of 








646 ALABAMA. 


© Dunn, use, &c. v. White and McCurdy. 
the execution under which the land was sold, from the amount 
of the note given for the purchase money. 

The plaintiff further moved the court to charge the jury, that 
the plaintiff was entitled tu a verdict for the full amount of the 
note sued on, if it had not been shown in evidence, that the 
land had been recovered from the defendants, by an action at 





law, by some person claiming under said sheriff’s sale, or that 
that the defendants were dispossessed by course of law, or other- 
wise, by reason of the sale of the land by the sheriff. And fur- 
ther, that the sale of the land by the sheriff was not sufficient 
to warrant the jury in making a deduction to the amount of 
the execution aforesaid ; which instructions the court refused, 
and charged the jury, that if the defendants enjoyed the quiet 
possession of the land, the plaintiff ought to recover the full 
amount of the note ; and that it was not necessary to show that 
a recovery had been had against them, by any one claiming the 
land by virtue of the sheriff’s sale, or that they had been dis- 
possessed thereof in any manner, to warrant the jury in allow- 
ing the amount paid under the sale, by virtue of said execa- 
tion. 

The plaintiff excepted to the refusal to charge, and to the 
charges given, and now assigns them as error. 


Procror, for plaintiff in error. 


ORMOND, J.—There can be no doubt, that a vendee of land 
has the right to extinguish out-standing incumbrances, and charge 
the vendor with the amount thus paid to perfect his title, if the 
vendor ‘has entered into a covenant with him, that the estate is 
free from incumbrance. Nor can this right be impaired, by the 
vendees knowledge previous to the purchase, that such incum- 
brance existed, as he might well suppose, that the vendor would 
discharge it. 

We are not informed in the bill of exceptions, whether any 
conveyance was made to the defendant in error, and if there 
was, what was its character; we shall, therefore assume, that 
there was one exccuted, containing either an express or implied 
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covenant, under the statute, that the land was free from incum- 
brance, as it is not conceivable on any other hypothesis, how 
the right to set off or discount in payment, the amount paid to 
extinguish the incumbrance could arise or come in question. 

Assuming this to be the true state of the case, the allowance 
could not be made under the plea of set-off. Our statute allow- 
ing mutual debts to be set off, is a substantial copy of the two 
acts of 2 and 8 George II. on that subject. Under these acts it 
has been held, that unliquidated damages cannot be the subject of 
an off set, although secured by a bond with penalty, but can only 
be allowed in such cases where a bond is given with a penalty, 
for the payment of a cer/ain sum of money. 

Now in this case it is most manifest, that the covenant against 
incumbrances, is for an uncertain and unliquidated amount, and 


therefore, cannot be the subject of a set-off. 
The next question is, can the sum paid in discharge of the 
judgment, be allowed the defendant, under the plea of failure of 


the consideration. Weareof opinion that it cannot. In the 
case of Peden v. Moore, 1 Stewart and Porter 71, a partial fail- 
ure of consideration was permitted to be proved in the case of 
a note given for personal property, but it was intimated that 
where real estate was the subject of the contract, the rule should 
be different. 

In Wilson v. Jordan, 3 S:ewart and Porter 72, the court held 
that it could not be shown in an action for the purchase money 
of land, that the vendor had not title; there being no eviction, 
and no fraud alledged. Itis intimated in the opinion in that 
case; that no difference should exist between sales of real and 
personal property, as to allowing the defence of total or partial 
failure of consideration to be made; but the case did not call for 
the expression of any opinion on that point, and it cannot, there- 
fore, be regarded as authoritative. 

We do not think, that on principle the right to reduce the 
amount agreed to be given for the purchase of land, by proof of 
a partial or total failure of the considerition, can be sustained 
when the contract has been executed, by deed with warranty. 
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Not only is there a seeurity of a higher nature, the covenant 
against incumbrances, bit it would involve the jury in the in- 
vestigation of matters either foreign to the question before them, 
or not proper for their investigation. ‘Thus, if the defendant 
seeks to reduce the amount of a note given for the purchase of 
Jand, either in whole or in part, by proving that he had paid off 
an outstanding incumbrance, it wouid certainly be open to the 
plaintiff to show, that he was not bound to discharge the incum- 
brance, from some illegality in the consideration, or that he had 
himself discharged it-—such an inquiry might involve an exami- 
nation of intricate accounts between the plaintiff and the incum- 
brancer, such asa court of equity could alone, with propriety, 
adjust. 

No case like the present has been brought to the notice of the 
court, in which this defence has been allowed, and we are not 
willing to establish such a precedent, although many of the diffi- 
culties which we have supposed, do not exist in this case; as the 
incumbrance paid off by the defendant was a judgment lien on 
the land. 

In Miller vy. Watson, 5 Cow’s Rep. 195, the facts were, that 
Watson had sold Millera tract of land with warranty; an actionjof 
ejectment being brought against Miller to recover the land, Wat- 
son admitted that the title he had conveyed had failed, —struck 
a balance of what would be due to Miller, and promised in wri- 
ting to pay it. The action was brought on this promise, and the 
court held it could not be maintained, on the ground that in 
judgment of law it was a promise to perform the covenant, which 
was a security of a higher nature, ard that the action must be 
founded on it. The reason of this decision is fully in point, for 
the right to reduce the recovery on a suit for the purchase mo- 
ney, by proof of the payment of an incumbrance, cannot stand 
on higher ground, than the right to bring an action on an express 
promise to pay the sum so paid by the other party, in discharge 
of the incumbrance. 

In the case of Bumpass y. Platten and others, 1 Jhs. Ch. Rep. 
247, which was a bill filed to vacate a bond and mortgage, on 
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the ground of total failure of the consideration, Chancellor Kent 
Jays down the rule in a court of equity to be, that no relief can 
be lad on the ground of failure of consideration, when there has 
been no eviction, and that resort must be had to the covenants 
in the deed. [Seealso 5 Littell’s Rep. 247.] Such has also 
been repeatedly held to be the rule at law in this court; and it 
would be strange if a total failure of the consideration would not 
avail without an eviction, that partial failure would be a good de- 
fence under the same circumstances. 

In the case of the sale of a chattel with warranty, the rule 
has been relaxed, so as to permit a total or partial failure of the 
consideration, to be given in evidence in an action for the pur- 
chase money; but so many and such cogent objections exist, 
against permitting this to be done in the case of the sale of land, 
where the contract is executed, that we are unwilling to extend 
the principle any further than has already been done. 

Let the judgment be reversed and the cause remanded, 
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Humpures v. Terre. 


J. Where slaves are mortgaged, and the possession is delivered to the mortgagee, 
who retains them more than six years after the time limited for their redemption, 
or where no time is limited, for more than six years after the pledge, without any 
admission during that period, that he holds them subject to redemption, this 
lapse of time, in analogy to the statute of limitations, is a bar to a bill to redeem. 


Writ of error to the Court of Chancery, for the fifth District 
of the Northern Division. 


THE bill was filed on the 7th day of September, 15837, and 
charges in substance, as follows: 

The complaiaant, in the year ——, was pressed with an exe- 
cution, and being unable to raise the money, he proposed to the 
defendant to attend the sale of two slaves, which had been levied 


on, as the property of the complainant to satisfy the execution, 
to purchase them on his account, and to permit him afterwards 
to redeem them. As acompensation for the interest on the 


money to be advanced, the complainant was to permit a negro 
blacksmith to work for the defendant until the money advanced 
should be returned. The defendant acquiesced in this proposal, 
attended the sheriff’s sale, purchased the two slaves, a woman 
and her child, for three hundred and fiity-one dollars, of which 
he paid only one hundred and thirty-two dollars to the sheriff, 
this being the amount of the execution, and took the slaves into 
his possession. ‘The complainant gave the sheriff a receipt for 
the residue of the sum for which the slaves were sold. After the 
sale, the complainant proposed to deliver the blacksmith to the 
defendant, according to the previous agreement, but he prefer- 
red to retain the woman as a cook: to this the complainant 
assented, and the child being quite young, accompanied its 
mother. Notime was limited for the redemption of the slaves, 
and the defendant often until 1835, admitted the complainant’s 
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right to redeem. In the spring of that year, he was able to re- 
deem them, and tendered the sum of one hundred and thirty-two 
dollars to the defendant, who then denied the complainant’s right 
of redemption. ‘Two children were born after the slaves went 
into the defendant’s possession, ‘The bill prays that the defend- 
ant may answer, and that the complainant may be allowed to 
redeem, on payment of the one hundred and thirty-two dollars, 

The answer denies many of the formal allegations of the bill, 
but admits that the defendant purchased the slaves at a constable’s 
sale, on the Sth day of Janury, 1830, for the sum of three 
hundred and fifty-one dollars, of which he paid at the time of 
purchase, only one hundred and thirty-two dollars: That it was 
agreed between the complainant and the defendant, that the 
slaves should be purchased by the latter, and the former was to 
have the privilege to redeem them at any time within two months. 
This time was afterwards extended fifteen days, and the time 
limited for redemption, expired in March, 1830. The defend- 
ant states that he was garnisheed as a debtor of the complainant, 
and answered, relating all the circumstances attending the pur- 
chase of the slaves; that the time for redemption had expired; 
that he had offered to pay the difference between three hundred 
and fifty-one dollars, the sum bid, and one hundred and thirty- 
two dollars, the sum paid by him to the sheriff, to the complain- 


ant, who would not receive it; that the money was held by him 
ready to be paid to whomsoever it belonged. The court before 
which he was summoned, gave judgment against the defendant, 
as a debtor of the complainant, and in this, and similar garnish- 
ments, he has paid all of the residue of the purchase money 
except fifteen dollars. ‘The defendant admits the tender and its 
refusal; insists on the fact, that his purchase was bona fide; that 
the complainant had no right to redeem after the time fixed by 
the agreement; and pleads the statute of limitations, in bar of the 
relief prayed for. 

Several witnesses were examined, but only one of them states 
a period was fixed for the redemption. His impression is, 
that three months was to be allowed. The others concur in the 
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belief, that no period was fixed; but the redemption was to be 
made in some short time. It is not considered necessary to set 
out the evidence, as in the opinion of the court, the period for 
redemption, if not limited by the contract, does not affect the 
law of the case. 

The Chancellor was of opinion, that the bill was barred by the 
statute of limitations, and directed that the bill should be dis- 
missed at the defendant’s costs, on the payment of the sum ad- 
mitted to be due, as the residue of the purchase money. 

The complainant assigns for error that this decree is errone- 
ous, and insists that he should have been let in to redeem the 
slaves. 


Cocuran, for the plaintiff in error, argued-—1st. That this was 
a mortgage. (Denton v. McKinzie, 1 Dessaus 289: Lollard v. 
Casey, 2 Bibb 459: Stephenson v. Stephenson, 3 Ibid, 15: Hart 
v. Ten Eyck, 2 John. C. 62: Hatter. v. Etenard, 2 Dessaus 570: 
Anonymous 2 Hayw. 26.) 

2d. It is a strict trust, and therefore exempt from the operation 
of the statute of limitations. (Kane v. Bloodgood, 7 John. C. 90: 
Coster v. Murray, 5 ibid. 224.) 

3d. The defendant could only hold adversely, by renouncing 
the character of trustee, which he could do by purchasing the 
pledge, or holding it adversely. (Angel on Limitations 135, 
136: Hart v. Ten Eyck, 2 John C. 62.) 

4th. The judgment against Terrell, as garnishee was void, 
therefore, at all events, the decree should have been for the 
residue of the three hundred and fifty-one dollars, unpaid. 

Peck, for the defendant in error, cited 2 Story’s Com. on 
Equity, 735. 


GOLDTHWAITE, J.—The complainant seeks to avoid the 
plea of the statute of limitations, on the ground that the defend- 
ant is a mere trustee, and as such, unaffected by the lapse of time. 
The only cases which are not barred by lapse of time, are those 
which arise out of trusts, which are peculiarly and exclusively 
the creatures of a court of equity. [Maury’s administrators y. 
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Mason’s administrators, 8 Porter 211.] The condition of the 
complainant here arises out of his contract; equity interposes, 
it is true, for his relief in one aspect of the case and declares 
that he shall not be affected by the forfeiture which he has 
agreed by his contract to submit to; therefore, it will not permit 
the defendant to avail himself of the strict condition imposed on 
the pledge, but will allow the complainant to redeem at any rea- 
sonable period of time. It is equally true, however, that equity 
will not always listen toa claim toredeem. If a mortgagor or 
pledge or lies by and will make no attempt to redeem within the 
period within which, any title, however good, will be barred by 
lapse of time, a court of chancery cannot, indeed it ought not, 
to relieve. This isthe well settled rule with respect to real 
estate, and if a mortgagee has been in possession of the mortgag- 
ec premises for twenty years, taking the profits without any 
account, or act done by which he admits himself to hold them asa 
qualified estate, the equity of redemption, will be presumed to 
be extinguished, or to have been abandoned by the mortgagor; 
and a bill to redeem, will not be entertained by a court of equity. 
[See Powell cn Mortgages 360, and cases there cited: Dexter v. 
Arnold, 1 Sumner 109: Demarest v. Wyn Koop, 3 John C. R. 
134: Lamar v. Jones, 3 Har. & McHen. 328. ] 

This rule is adopted by courts of equity, not in obedience to 
the statutes of limitation, but in analogy to them, and from the 
obvious necessity which exists, that some lapse of time should 
quiet the possession. All the reasons for the rule apply with as 
much force to personal as to real estate, and if it has been con- 
sidered judicious to make a shorter period of time applicable, as 
a limitation to a suit for the former, it is the duty of a court of 
equity to adapt its decisions to the recognized rules of law. A 
claim to personal estate, is barred at law after the lapse of six 
years, no matter, however imposing it may be; and what reason 
is there that a court of equity should open its doors to relieve a 
suitor who, under similar circumstances is banished from a court 
of law? We know of none, and it may be added, that an equi- 
table claim not resting on a trust, exclusively the creature of a 
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court of equity, which has not had sufficient merit to induce a 
prosecution within six years, ought, after that period to rest for- 
ever. 

It is supposed, however, that as no period was fixed within 
which this pledge was to be redeemed, by the contract of the 
parties, this circumstance will withdraw the case from the ana- 
ogy of the statute. We do not deem it important to scrutinize 
the evidence on this point, to see whether the bill or answer is 
sustained, as we consider it clear that an indefinite period of time 
cannot defeat the operation of a most salutary rule. It is obvious 
if no time is fixed for redemption, the complainant could redeem 
at any time; if a day is stipulated for, he cannot redeem, nor is 
the pledge forfeited until the day comes. In the first ease, if he 
neglects to redeem within six years from the time of the pledge, 
and his title is not recognized within that time, he must be con- 
sidered as abandoning it; inthe last, the same result follows, 
from the omission to redeem within six years, from the day 
fixed. 

If the statute is a bar to the right toredeem, it is equally so, to 
the money demand for the residue of the sum for which the slaves 
were sold, and therefore, we need not inquire whether the gar- 
nishee judgments were void or voidable; nor need we ascertain 
svhether this portion of the answer, is supported by proof. It 
is sufficient that the lapse of time is insisted on asa defence, and 
nothing is admitted to be due but the small sum for which a de- 
eree was rendered. 

The decree of the chancellor is free from error and is affirmed. 
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Tue Strate v. Hvuenes. 


1. The act of 1811, which requires the name of the proseeutor to be indorsed “ on 
all bills of indictment,” is merely directory, and the omission to make such ar 
indorsement, will not affect the validity of the indictment. 

. An amendment in criminal proceedings, which is immaterial, and does not vary 
the legal effect of the record, cannot be regarded as an available objection to a 
conviction. 

. A judgment which recites that the jury were elected, tried, and sworn to try the 
prisoner, &c., who was indicted for the crime of murder, and states that the 
prisoner was thereupon arraigned and pleaded * not guilty,” to the indictment, 
is erroneous. The plea of the prisoner should have preceded, the selection and 
swearing of the jury. 

. It is not permissible for a party who expects an indictment will be preferred 
against him, to inquire before they are sworn, of each of the members of the 
grand jury who are to consider the same, whether any of them * have formed 
and expressed an opinion, as to the guilt or innocence of the accused.” If the 
law were otherwise, the pannel might be so far exhausted by the challenges of 
different persons, as to render it impossible to proceed with the criminal business 
of the term. 

. It is competent for a party about to be indicted to challenge a grand juror after 
the pannel have been sworn, but such challenge will (if allowed,) only operate 
an exclusion of the jurorin the particular case to which it relates. But the chal- 
lenge of a grand juror cannot impose on him the necessity of making a disclo- 
sure of the matters to which his oath refers. 


THE prisoner being indicted in the circuit court of Dallas, 
for the murder of Richard Hillburn, was tried on the plea of 
“ not guilty,” and convicted by the verdict of a jury. There- 
upon he moved in arrest of judgment, and assigned the follow- 
ing causes: * Ist. That the indictment has the name of no 
prosecutor indorsed upon it. 2d. That the record does not 
show that the grand jury were selected as required by law. 
3d. That after the conviction of the prisoner, the court 
permitted the record to be amended in this—In the en- 
try of the verdict of guilty, these words were inserted: 
‘in the absence of the solicitor of this circuit.’ So as 
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to make the entry read, ‘This day came John W. Lapsley, 
Esq. solicitor pro fem., appointed bv the court for the present 
term, in the absence of the solicitor of this circuit, &c. 4th. That 
after the indictment was found, the petit jury who tried the pris- 
oner, were elected, tried and sworn, to try this case before the 
prisoner was arraigned and pleaded to the indictment. 5th. 
That before the grand jury, who found the bill of indictment 
were sworn, the counsel suggested to the court that the prisoner 
was confined in the jail of said county upon the said charge, and 
it was likely his case would come before the grand jury of the 
term, and he moved the court for leave in his behalf, to purge 
the grand jury about to be sworn, viz: that each member of the 
grand jury be asked whether he had formed and expressed an 
opinion, as to the guilt or innocence of the accused; which mo- 
tion was overruled and entered on the minutes of the court.’ ”’ 
The reasons in arrest of judgment were overruled, and sentence 
of death pronounced against the prisoner; but the court being of 
Opinion that the motion presented questions of law both novel 
and difficult, referred the same to this court for decision. 


Attorney General, for the State. 
G. W. Gay te, contra. 


COLLIER, C. J.—1. and 2. The counsel for the prisoner 
declined arguing the first and second reasons, moved in arrest 
of judgment, but as they have been referred to this court as 
questions of novelty and difficulty, it is proper that they should 
be answered. The act of 1811, which enacts that ‘it shall be 
the duty of the attorney general, to mark on all bills of indict- 
ment the name of the prosecutor,’ has been Jong regarded as 
merely directory to the attorney general; and the omission does 
not at all affect the validity of the indictment. 

The second reason not being sustained by the record, it could 
only be available, if at all, bya plea in abatement. State v. 
Greenwood, 5 Porter’s Rep. 474. 

3. Itis needless to inquire into the power of the courts to per- 


® 
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mit amendments in criminal proceedings, since it is clear, that 





the amendment here complained of, was entirely immaterial, 
its omission or insertion being alike unimportant to the regulari- 
ty of the judgment entry. ‘The judgment was complete with- 
out the amendment—the terms used directly implied what the 
addition expressly asserted. 

4. The judgment discovers that the prisoner being brought to 

the bar, admitted that he had been served with a copy of the 
indictment, and a list of the jury who were to try him two en- 
tire days previously, “and thereupon came a jury, to wit: 
&e, (setting out their names at length) who being elected, tried, 
and sworn, well and truly to try, and true deliverance to make 
between the State of Alabama and the prisoner at the bar, whom 
they should have in charge, and a true verdict give, according to 
Jaw and evidence; and thereupon the said prisoner was arraign- 
ed upon the bill of indictment, and pleaded thereto, not guilty, 
and the jury aforesaid having heard the evidence on their oath, 
do say, &e.”” We must understand the record to speak what is 
strictly true in this particular, inasmuch as it was competent, 
and the court no doubt would have amended it, if incorrect, ac- 
cording to the truth of the case. The facts then are these, the 
prisoner is brought tothe bar of the court, and without being 
required to plead to the indictment, a jury is elected and sworn 
to pass upon his guilt or innocence; after this, for the first time, 
he is called on for a plea. 

This proceeding cannot he sustained without a wide departuré 
from established usage. Though a formal arraignment of one 
charged with a criminal offence, may not be indispensable to the 
regularity of a conviction, we think it clear that the case must 
be put in acondition for trial, before the jury is sworn. Such is 
the settled course of procedure according to the most accurate 
writers upon criminal law, (4 Bla. Com. 322, 332, 342.) The 
idea of selecting and swearing a jury to try a case which in its 
progressive steps, has not reached the stage when it is triable, is 
a perfect anomaly. 

83 





658 ALABAMA. 








The State v.H ughes. 





The oath administered to the jury, related to the present time, 
and eannot authorize them to try a case which is afterwards 
placed in a condition for trial: until the prisoner was called on 
for his plea, it could not be known whether there would be an 
issue of fact for the jury, or what the issue, (if any) might be. 
The prisoner instead of submitting the question of his guilt, 
might have pleaded in abatement, or have presented to the court 
legal objections to the indictment. It is then obviously proper 
that the established formula should be observed. 

The forty-eighth section of the act of 1807, “ for the panish- 
ment of crimes and misdemeanors,”’ (Aikin’s Digest, 119,) bears 
directly upon this question, it enacts, “ if any person on his or 
her arraignment, for any capita) or inferior offence, shall stand 
mute, or will not answer to the indictment, the plea of not guilty 
shall be entered for him or her on the record, and the court shall 
in either of the said cases, proceed to trial of the person stand- 
ing mute, as if he or she had pleaded not guilty, and for trial put 
him or herself upon the country, &c.””_ This statute clearly eon- 
templates that no one shall be put upon trial for a criminal 
offence, until after a plea is interposed, or an opportunity has 
afforded and the accused declined to plead, tn which latter case, 
the plea of not guilty is to be entered onthe record. This brings 
us to the conclusion that the circuit court should have arrested 
its judgment for the fourth reason assigned. 

5. Without attempting to consider at length, under what cir. 
eumstances and for what causes challenges to grand jurors are 
allowable, we think the cirevit court rightfully refused to per- 
mit them to be asked before they were sworn, whether they had 
Jormed and expressed an opinion as to the guilt or innocence 
of the prisoner. Our grand juries are empannelled for the en- 
tire term, to inquire of all offences committed within the body 
of the county, and there can be but one grand jury to the same 
term. Now if objections to individual jurors were allowed be- 
fore they were sworn on the pannel, which went to disqualify 
them in particular cases, it would be difficult generally and 
often impracticable to select an unexceptionable grand jury. 
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One man would object to one, another to a second, and so con- 
tinue it, until those attending on the venire were reduced below 
the number required by law to constitute a grand jury. But if 
challenges for causes not operating a universal disqualification, 
should be postponed until after the jury is elected and sworn, 
no inconvenience will be experienced. Then a juror may be 
excluded in the particular case in which he is objectionable, and 
deliberate and act with the grand jury in the performance of the 
other duties devolving upon them. But no challenge to a grand 
juror can impose on him the necessity of making a disclosure of 
the matters to which his oath refers, We make this remark 
because there may be reason to apprehend that challenges are not 
always intended to subserve the ends of justice. 

The judgment for the fourth reason assigned, should have 
been arrested, and is here reversed. And the prisoner is di- 
rected to be held in custody to await a trial de novo, unless in 
the in/erim he should be discharged by due course of law. 
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Inneranity v. THe Heirs or Mims. 


1. Where possession of land was acquired, within the limits of the territory claimed 
by the United States, by virtue of the treaties of St. Ildefonso and Paris, whilst 
Spain exercised actual dominion over it,—under the defence of the statute of 
limitations, the possession of land will be dated from the period of its actual oc- 
currence ; and not from the date of the act of Congress of 1812, abrogating the 
Spanish, and extending the laws of the Mississippi territory over the country, nor 
from the date of the actual occupation of the territory by the United States, the 
succeeding year. ; 

2. The “abstracts,” which the commissioners appointed by an act of Congress to 
investigate and report on the titles to land in Louisiana, east of the River Mis- 
sissippi and island of New Orleans, were directed to make and transmit to Con- 
gress, were properly deposited with the registers of the different land offices, 
and a copy thereof, duly certified, admissible in evidence. 

3. The “ abstracts,” are not evidence of the facts recited in them, and admissible 
only to identify the land, by showing on what the confirmation of the acts of 
Congress operated. 

4. A condition, superadded by the register of a land office, to a patent certificate 
issued by him, which was not required, by the law directing its issuance, is void ; 
and the patentee will take it discharged from the performance of the illegal con- 
dition. 

5. A deposition taken beyond the limits of the United States, is sufficiently verified 
prima facie by the certificate of the commissioner within the deposition, or on the 
envelope; that he has placed it on board a vessel, naming it, destined to a port 
of the United States, or in some post office, to be sent by mail to some place in 
the United States, if the deposition afterwards come to hand, post marked ac. 
cordingly. Inthe absence of such certificate, the facts might be established by 
proof. 

. A foreign written law, can only be proved, by the production of asworn copy. 


Error to the Circuit Court of Mobile County. 


THIS was an action of ejectment brought by the defendants 
in error, against the plaintiff in error, to recover possession of a 
lot in the city of Mobile. The plaintiffs below obtained judg- 
ment from which the defendant below prosecutes this writ of 
error. 
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The case is presented to this court ona bill of exceptions taken 
to the opinion of the court by the defendant below, which pre- 
sents a great many points, only afew of which are noticed by 
the court; and which are so fully set forth in the opinion deliver- 
ed by the court, that it is not necessary to repeat them here. 


Stewart, for the plaintiff in error. 
CAMPBELL, contra. 


ORMOND, J.—The plaintiff below offered in evidence a 
paper purporting to be a certificate trom the register of the land 
office at St. Stephens. It isin these words: ** Land office of 
the United States, at St. Stephens. I, James McGoffin, Register 
of the land office at St. Stephens, do hereby certify that the 
above isa true transcript from the records of said office, Report 
number D, on the claims of the heirs of Samuel Mims. The 
paper referred to in this certificate, is a concise statement of the 
claim presented by the heirs of Mims, showing by whom the 


claim was made—the original claimant—the nature of the claim— 


its date—by whom granted—where situated — and the date of in- 
habitation and cultivation, which it is stated was recommended 
for confirmation. ‘This paper it is stated, was permitted to be 
read to the jury, though objected to by the defendant below. 
To a correct decision of this question it is necessary to refer 
to the law under which the register acted. By an act passed 
in 1812, Congress appointed a board of commissioners to inves- 
tigate and report on the titles to land in Louisiana east of the 
River Mississippi, and island of New Orleans. [2 Story’s 
Land Laws United States, 1235.] By the seventh section it is 
enacted, ‘that the said commissioners shall respectively, under 
such instructions as the Secretary of the Treasury, may with the 
approbation of the President of the United States, transmit to 
them in relation thereto, prepare and cause to be prepared ab- 
stracts from the records of the claims filed as aforesaid, in whick 
the claims shall be arranged into classes according to their re- 
spective merits, and other circumstances whereby they may be 
diversified; the abstracts shall contain the substance of the evi- 
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dence, adcuced in support of, or obtained, respecting the claims, 
and shall contain such other information and remarks, as may be 
necessary to a proper decision thereon; which abstracts the com- 
missioners shall respectively, as soon as may be, report to the 
Secretary of the Treasury and shall, by him be laid before Con- 
gress, at the next session thereafter, for their determination 


thereon.”’ 

By subsequent acts of Congress, the powers conferred and du- 
ties imposed by this act, were transferred to the registers and 
receivers of the land offices within their respective districts. 
The commissioners, and subsequently the registers and receiv- 
ers of the land offices, were required to record_all grants or 
other evidences of claims to land. They were also required to 
enter of record, theevidence which might beadduced before them, 
in support of any claim asserted to land; and as has been shown 
by the seventh section to make an abstract of the whole, with 
their opinions of the merits of the claim, for the information of 
Congress. 

It may be fairly inferred from these acts that it was the inten- 
tion of Congress, that the ** abstracts”’ thus required to be pre- 
pared, should be kept by the officers appointed to make them, of 
record in their offices, and true copies thereof, be transmitted to 
the Secretary of the Treasury to be laid before Congress. ‘I'his 
appears to havebeenthe practice, under these laws. The Regis 
ter was, therefore, an officer intrusted by law, with the custody 
of the original abstracts, thus made and entered of record, and 
on general principles of law, a copy attested by him is evidence 
{ Buchanan’s case, 7 Peter’s 51.] 

But a most material question arises, to what extent are these 
abstracts, evidence? Certainly not of the facts contained in them, 
for these are merely the deductions of the officers appointed to 
make them, from other facts on record in the office. It was com- 
petent for Congress to delegate to others the power of drawing 
conclusions from, facts, as a foundation‘for its action; but it will 
scarcely be seriously contended, that such conclusions could be 
evidence in a court of justice. It might indeed be well ques- 
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tioned, whether the evidence from which these conclusions were 
drawn, would be evidence against the persons, as the whole pro- 
ceeding was ex parle. The copy of the abstract, or the original, 
if produced, could prove nothing more than the fact that such an 
abstract was mace, upon which the confirmation was founded, so 
as to establish the identity of the land confirmed by Congress. 
For this purpose it was evidence, and evidence necessary to be 
produced, as the act of Congress confirming the titles to land in 
Louisiana, does not describe the lands or the persons in whose 
favor the confirmation is made, further than by a reference to the 
reports of the commissions. (See 3 Story’s Laws of United 
States 1860.) 

It does not appear for what purpose the abstract was offered, 
but as it was legitimate testimony for one purpose, it was proper- 
ly received. If any attempt had been made to use it for another 
and an improper purpose, the court, on motion, would have re- 
strained it within its appropriate limits. (See Reid v. The Bra- 
shers, 3 Porter 377: Innerarity v. Byrne, 8 Porter 176.) 

The defendant below also objected to the reading as evidence 
to the jury, by the plaintiff, a paper issued by the register and 
receiver of the land office, at St. Stephens, which purports to be 
a patent certificate, to the defendants in error, for the land sued 
for. ‘The objection taken to its introduction is that a condition 
imposed by the register and receiver is not shown to have been 
complied with. The condition isto the following effect: ‘* Now 
therefore, be it known, that after the heirs of the said Mims shall 
have obtained a judicial decision in their favor from a court hav- 
ing competent jurisdiction, against the adverse claim of James 
Innerarity, John Forbes & Co. and William E. Kennedy, to the 
the lot aforesaid, and the presentation of this certificate to the 
commissioners of the general land office, Benjamin S. Smoot, 
Alexander Mims, David Mims, and the other heirs of Samuel 
Mims, deceased, shall be entitled to a patent for said lot. 

The answer to this objection is, that it is not in the power of 
the regsiter and receiver, mere ministerial officers of the law, to 
impose a condition to entitle the holder to a patent, which the 
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law does not require. The law which authorized the issuance 
of this certificate, passed the 2d March, 1829, and confirms the 
report of the register and receiver, recommending this lot for 
confirmation. The sixth section provides that certificates aad 
patents shall issue in the same manner as under previcus con- 
firmations for lands and lots by Congress. There was no law 
authorizing the imposition of such a condition ‘as the one here 
attempted to be required; it is therefore inoperative and void; 
and the defendants take the certificate discharged from the per- 
formance of the condition. That portion of the certificate which 
is valid and according to law, cannot be vitiated, because illeyal 
or impertinent conditions have been superadded. 


The defendant below proposed to read a deposition taken in 
Havanna in the Island of Cuba, which was produced to the 
court sealed up, with the name of the commissioner written 
across the seal in his hand writing, but the package was not di- 
rected by him. It was received by the clerk of the circuit court 


from the post office in Mobile, but there was no evidence how 
the deposition was conveyed from the commissioner to the post 
office in Mobile. 

Under the practice which has hitherto prevailed in this State, 
it has been considered sufficient where a deposition is taken 
within the United States, that it should be conveyed by the 
United States mail from the place where it was taken to its des- 
tination, without requiring proof that it was deposited in the 
post office by the commissioners, there being no indication of 
fraud. But in this case, it cannot be presumed that the 
deposition was deposited in the post office at Mobile by the 
commissioner; the presumption must be, that he resides in Ha- 
vanna, and the transit of the deposition from that place to 
Mobile, is unexplained. It is, however, strenuously urged that 
we must presume that the commissioner availed himself of the 
ordinary communication by a packet or vessel, by the proper 
officer of which, it was placed in the post office at Mobile, and 
that if this presumption is not made, it will be necessary to send 
a special messenger whenever a deposition is taken out of the 
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United States, which would in most cases, be a prohibition to 
the use of this kind of evidence. 

As this mode of taking testimony is recognized by law, such 
a construction must be made, the law being silent as to the means 





of bringing the evidence to the notice of the court, as will se- 
cure to the party wishing to take testimony in this mode his 


right todo so without exposing his adversary, further than arises 


from the necessity of the case itself, to fraud and imposition. 

As the commissioner is invested by the court with the delicate 
and highly important trust, of reducing the testimony to writing, 
we can see no propriety in withholding from him the inferior 
privilege of certifying the mode of transportation; and we there- 
fore think that when a deposition is taken beyond sea, or beyond 
the limits of the United States, that it will be sufficient for the 
commissioner to certify in the body of the deposition, or on the 
envelope, that he has placed it on board a certain vessel, naming 
it, destined to some place in the United States; or in some post 
office, to be sent by mail to some post office in the United States; 
if it afterwards come to hand post marked accordingly, in the 
absence of proof to the contrary, the presumption should be 
that the statement of the commissioner is correct, and that in the 
ease of a vessel, that the deposition had been placed in the proper 
post office by the officers of the vessel, such being the process of 
intercourse by letter between this and foreign countries: or proof 
might be made of these facts in the absence of such a certificate. 
Nothing of this kind was attempted in this case, and therefore 
the deposition was properly rejected. 

The defendant below also offered to prove by a witness, what 
was the function and authority exercised by the Spanish com- 
mandant at Mobile, under the the government of Spain—that 
they did in fact exercise the civil, military, exccutive and judi- 
cial powers, and that their decisions in those respective capaci- 
ties were conclusive, unless appealed from; and also that they 
were in the habit of determining all questions concerning lands, 
both as to the king and concerning individuals. But the wit- 


ness having also stated, that the commandant was empowered, 
84 
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and authorized by the Spanish government, -by written orders 
from the King and other superior officers; that these orders as 
well as the regulations by which they were governed, were in 
writing; the court refused to permit the testimony to go to the 
jury. 

We can perceive no error in this. A foreign written law can 
only be proved by an exemplification of the law itself. There 
was no offer to prove the existence of a usuage or custom exist- 
ing in the Spanish provinces, for which there was no warrant 
by any written order or regulation; but as we understood the 
proof, it was an attempt to prove the legal effect of orders and 
regulations admitted to be in writing, and therefore properly 
rejected. A custom or usage, before it has ripened into a law 
so as to be judicially noticed by the courts, may be proved as a 
fact; a custom or usuage of a foreign country, existing only in 
memory or tradition, could be proved in no other mode; but 
the written law of a foreign country is subject to the same rules 
as all other written instruments of evidence of a public nature, 


and as the original cannot be produced, can only be proved by 
the production of a sworn copy. 

Having disposed of these preliminary objections we proceed to 
the examination of the merits of the case. 


It has been most ably and learnedly argued, and from its in- 
trinsic difficulty, and its importance from its influence on other 
eases, we have kept it under advisement since the last term. 
Many questions of great interest are presented by the record. 
We shall decline the examination of al! but one, which is deci- 
sive of the case. [tis the question which arises under the statute 
of limitations. 

The title of the plaintiffs below, was a concession or permis- 
sion granted by the Governor of Louisiana and West Florida, 
in 1796, on the petition of Samuel Mims, the ancestor of the 
plaintiffs below. It is in these words:— 

«“ New Orleans, 12th August, 1796.—The Commandant of 
the town of Mobile will establish the party on the lot; he solicits 
im the place mentioned in the foregoing memorial, it being vacant 
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and causing no prejudice to the neighbors around it, on the per- 
emptory condition of building on the said lot, in the precise 
term of one year. 

[Signed] BARON DE CARONDELET.” 

It was proved that Mims was a planter on the Alabama river; 
that he never resided in Mobile: and proof was also made con- 
ducing to show, that he erected acabin and enclosure on said lot, 
which was occasionally occupied by his negroes. Proof was 
made on the other side, conducing to show that no such cabin 
was built or oceupied. 

It further appeared, that in the year 1827, the heirs of Mims 
presented their title for proof of settlement, and for a report 
for confirmation to the register and receiver of the land office 
at St. Stephens; and on their report the title was confirmed by 
the act of Congress of 1829, and was not presented for regis- 
try or confirmation before that time. The plaintiffs below also 
read in evidence, the patent certificate issued by the register 
and receiver of the land office, for the said lot. 

The title of the defendant below consists of, first, a permis. 
sion by the Commandant of Mobile, granted to one Bready, whe 
was the brother-in-law of Mims, in the year 1804. The peti. 
tion and order thereon, are as follows:— 

‘s James Bready, inhabitant of the place, who is married and 
has a family, represents to your worship, that his brother-in-law 
Samuel Mims, hasa lot in this place, situate on Royal street, 
bounded on the north by a lot belonging to Mr. Cornelius McCar- 
tin, and on the south by a vacant lot, which lot was granted by the 
Baron de Carondelet, Governor General and Intendant of the 
provinces of Louisiana and West Florida, in the year 1796, as ap- 
pears by the concession therefor,and as his said brother-in-law has 
transferred to the petitioner, the said lot, with the privilege of 

ebuilding thereon, he entreats your worship to permit him to 
possess and build on the said lot, a favor he hopes to obtain from 
your worship. Mobile, 6th November, 1804. 
JAMES BREADY.” 
Upon which the Commandant made the following order— 
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*¢ Mobile, 7th November, 1804.—It being true that Samuel 
Mims, has transferred to the petitioner the lot mentioned in this 
memorial. I give him permission to build thereon and inclose it. 

[Signed] OSORNO.” 

It was proved, that Bready took possession of the lot, and in- 
closed it, and built thereon in 1805, a costly house, and at that 
time one of the best in Mobile—-that he occupied the house un- 
til 1809, and on the seventh of February of that year, sold and 
conveyed it to Petronella Galigos, for fifteen hundred dollars, 
The lot was subsequently conveyed by him, to another person, 
and finally on the 20th December, 1810, was sold and conveyed 
to the plaintiff in error. 

The title thus acquired, was, by him, previous to the year 
1816, presented to the United States’ commissioners for registry 
and confirmation, and confirmed subsequently, by the act of 
Congress of 1822. It was also proved that Bready, and all those 
elaiming under him, by the several conveyances above stated, 
were in possession of the lot, and claimed it as their own, from 
the year 1805, down to the trial of the cause. 

Mims was killed at the massacre at Fort Mims in 1813. 

Several charges were moved for to the jury by the plaintiff 
in error, one of which was, ‘¢ That if the jury believed that the 
defendant and those under whom he claimed, had been in the 
adverse possession of the premises, for twenty years, next be- 
fore the commencement of this suit, that the plaintiffs could not 
recover.” To this motion the court replied, that if the defend- 
ant, and those under whom he claimed by regular conveyances, 
had been twenty years in possession, holding adversely to the 
plaintiffs, that the plaintiffs could not recover; but that if they 
believed Bready had entered, not disputing the title of Mims, 
but had entered under his title, as was shown by the petition 
of Bready, that he could not be considered as holding ad- 
versely, und that he, and all those claiming under him, must 
be considered as holding under Mims, and not as holding ad- 
versely. 

To constitute an adverse possession, it must be shown that the 
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first possession was taken under a claim hostile to the true owner, 
and continued in the same manner, under the succeeding tenants. 
(Branch v. Ogden, 1 Johns. Rep. 158: Jackson v. Watson, 12 
Johns. 368.) Nor is it necessary that a title thus set up, as 
adverse, should be a rightful title: it is sufficient if it be a pos- 
session, under claim or color of title. (Jackson v. Ellis, 13 
Johns. 118.) When an adverse possession is set up, all idea 
of right is excluded; and the only question is guo animo, the 
possession was taken, (Smith v. Burtis, 9 Johns. 180.) 

The sum of all the authorities is, that to negative the adverse 
possession, it must be shown, that such possession is held in sub- 
jection to, and is consistent with the true title. (Adams on 
Ejectment 47.) 

The question of adverse possession, is ordinarily one of fact, 
to be determined by the jury: but in expounding the written 
evidence offered, of the petition of Bready, the court in substance 
instructed the jury, that the petition was evidence that Bready’s 
title, at its commencement, was held in subjection to, and was 
consistent with the true title continuing in Mims, and that the 
plaintiff in error, and those through whom he claimed by regu- 
lar mesne conveyances from Bready, were affected by notice of 
and concluded by the recitals in the petition of Bready. 

This isa palpable error. So far is the petition of Bready from 
reciting any fact indicating a title remaining in Mims, that the 
only reasonable construction is, that he had purchased, or in some 
other mode acquired the lot from Mims, The grant to Mims 
in 1796, was a conditional one, depending on his building on 
the lot, within a year from the date of the grant. Whether the 
condition was ever performed or not, so as toentitle him to an 
absojute grant, does not appear; nor is it important to the present 
question. Such as his title was, according to the recital in 
Bready’s petition, it was by Mims transferred to him; and per- 
mission is asked of the commandant to possess and build on the 
lot. e 

The term ¢ransfer means to convey or pass over the right of 
one person to another, unless the general meaning is restrained 





670 ALABAMA. 





Innerarity v. The heirs of Mims. | 





or limited, by something accompanying it; as, for example, that 
the transfer was for a limited time, or for a particular purpose. 
But the context here, shews that the general meaning is not to 
be limited or restrained; for Bready desires the commandant’s 
permission to “ possess and build on the lot,”? which can mean 
nothing else than that he was to be the proprietor of it. A 
stronger case of the assertion of an adverse title so far as it de- 
pends on the petition of Bready, cannot well be conceived. 

It appears to have been the practice in the Spanish colonies 
not to permit the sale of land granted on condition, and before 
confirmation, but by the consent of the Spanish authorities. In 
the case of Mitchell and others vy. The United States, (9 Peters 
742,) itis said that this proceeding is in the nature of an inquest 
of office at the common law, which precedes the grant of any 
license, charter or patent by the King. 

If this supposition is correct, it will satisfactorily explain the 
whole proceeding, which is without meaning, if we suppose that 
Mims had not parted with his title, and that Bready was merely 
his tenant. 

Independent of the petition of Bready and the order of the 
commandant of Mobile, the evidence is full and conclusive, if the 
witnesses are believed, to show that Bready and those who 
claim through him, held the lot as their own, and of course, ad- 
verse to the title of Mims. It is indeed, inconceivable that at a 
time when lots could be obtained in Mobile by presenting a peti- 
tion, or for a paltry consideration, that Bready should have erect- 
ed on the lot of another, one of the most costly houses in the 
city: and that he should have been permitted to sell and transfer 
the possession, undisturbed by the claim of ilims, who lived in 
the province eight years afterwards, or by his heirs, until 1827, 
on any other hypothesis than that Mims had parted with the 
title to the lot, to Brady. 

This is not directly controverted by the counsel for the defen- 
dant in error, who endeavors to defend against the view here 
taken by a position which does not appear to have been assumed 
in the court below, so far as we can judge from the record. He 
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now contends that the statute of limitations did not commence 
running until after the passage of the law of Congress of May, 
1812, declaring that the law of Spain should cease to operate 
within the territory in which Mobile is situated, and extending 
over it the Jaw of the Mississippi Territory, and that the pre- 
scription of the Spanish or civil iaw, which in this case was ten 
years, was not complete, when by the act of 1812, the law of 
Spain ceased to operate within the territory ; nor had it expired 
at the time of the actual occupation of the territory by the 
United States in 1813. 

This isa question of great novelty, and it must be admitted 
of some difficulty. 

The treaty of 1803, as well as that of 1819, by which the 
title of the United States was formally admitted by Spain to this 
territory, stipulated for the protection of private rights ; and it 
would seem that full effect could not be given to these treaties, 
but by permitting the prescription, which had commenced while 
the country was under the dominion of Spain, to be completed 
afterwards. 

By a provision of the Napoleon code, article 2281, it was 
declared, that when the prescription was altered by law, after 
its commencement, and a longer term required, that the unex- 


pired term of the prescription only, would be increased to meet 


the demands of the new law. 

The supreme court of Louisiana has adopted the same principle 
where the term of prescription had been enlarged after it had 
commenced running ina particular case. See the cases of God- 
dard’s heirs v. Urquart, 6th Lou. Rep. 674, and Campe v. Orne, 
11 Lou. Rep. 58. Without determining now, whether this rule 
is applicable to this case, we are of opinion that the act of Con- 
gress of 1812, by which the law of Spain was abrogated in the 
Territory east of Pearl river, west of the Perdido, and south of 
the thirty-first degree of north latitude, and the laws of the Mis- 
sissippi Territory declared to be in foree, ought not to be so 
construed as to require a possession acquired before that period 
to be dated from the passage of the law. 
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By an act of the Mississippi Territory, passed 2d February, 
1802, an entry upon lands was barred after the lapse of twenty 
years. The act of Congressof May, 1812, provides, ‘* That all 
that portion of Territory east of Pearl river, west of the Perdido 
and south of the thirty-first degree of north latitude, be and the 
same is hereby annexed to the Mississippi Territory, to be go- 
verned by the laws now in force therein, or which may hereaf- 
ter be enacted; and the laws and ordinances of the United States 
relative thereto, in like manner as if the same had originally 
JSormed a part of said Territory.”’ (Story’s Laws of the 
United States, 1248.) 

Since 1803, the Government of the United States has insisted 
on its right to this Territory by virtue of the treaties of Paris 
and St. Ildefonso, and the passage of the act just cited, was mere- 
ly an actual assertion cf the title, which in the succeeding year 
was followed up by taking formal possession of it as a part of the 
Mississippi Territory. But there were circumstances attending 
it, which made it proper that the Government should act with 
great circumspection. Spain had always denied the right of the 
United States to the Territory—she was torn by intestine dis-: 
sensions and was powerless for offence—and although this was 
no reason why this Government should not take what belonged to 
it, there was reason to apprehend that the civilized world would 
consider it one of those acts which must seek its justification in 
the law of force. Accordingly wefind the Government sedulous- 
ly protecting private rights, and confirming all titles which had 
the semblance of justice, although acquired from the Spanish 
Government after the date of the treaty of St. Udefonso, and 
while according to the assertion of the Government of the United 
States the occupation of the country by Spain was an usurpation, 
and finally procuring from Spain a ratification of the title, on the 
condition of guaranteeing all titles emanating from the crown of 
Spain, but a few large grants specially excepted. 

Influenced by such considerations, we cannot presume that it 
was the intention of Congress, to place. the people whom they 
had thus, without their consent, placed under the Government of 
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the United States, in a worse condition than their own citizens. 
This result is expressly guarded against, and the provision extend- 
ing the laws of the Mississippi Territory over it, “in like manner 
as if the same had originally formed a part of said Territo- 
ry,’’ was not only necessary to make the acts of the goverment 
consistent with its declarations, but was also intended to prevent 
the possibility of doing injustice, by the change from our gov- 
ernment to another. 

In the ease of a conquered country, it would be tyrannical and 
oppressive in the conqueror to change, not only the laws under 
which the people had lived, and by virtue of which, their pro- 
perty was acquired and held, but*also to consider acts done un- 
der the sanction of the former law, as of no avail: such was cer- 
tainly not the design of Congress. Facts remain as they were 
before the passage of that act. A possession consequently ac- 
quired in 1805, whenever it becomes important to ascertain that 
fact, will date from its actual occurrence; any other construction 
would be productive of the greatest injustice. If the possession 
had ripened into a title by the prescription of the civil law, the 
title would be protected by the treaty, and would not be over- 
reached by the act of 1812, so as to require the longer period 
demanded by the act of the Mississippi Territory. The period 
required by the civil law, not having transpired at the time of 
the passage of the act of 1812, or of the actual occupation of 
the country the succeeding year, the greatest possible effect that 
can be given to the act, consistent with the treaties between this 
government and Spain, and the obligations of good faith, as as« 
certained by the well established principles of international law, 
is, that in cases of this description, where the title was not com+ 
plete at the passage of the act, the fact of possession, will date 
from the time of its actual occurrence. 

The counsel for the defendant in error, insists, that the act of 
limitations of the Mississippi Territory, cannot apply, while the 
country was under the dominion of Spain, because, the act sup- 
poses a right of entry, during the whole period of twenty years, 
which right, he says, did not exist under the Spanish or civil 

85 
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law. —An entry a at common-law, is nothing more e than an asser- 
tion of title by going on the land; or if that was hazardous by 
“ making continual claim.”” Anciently, an actual entry was 
required to be made, and a lease executed on the land to sustain 
the action of ejectment, but now nothing of that kind is necessa- 
ry; the entry and the /ease, as well as the ousler, are fictions 
and nothing is required, but that the leasor should have the righ¢ 
to enter; a proceeding precisely analogous obtained in the civil 
law. 

By that law a prescription, to be available, must have been 
uninterrupted. ‘+ Interruptions are of two kinds, natural and 
civil. The first consisted inentering into, and upon immovable 
things; in {taking away such as were movable—civil interrup- 
tion, was the interposition of a legal claim, in acourt of justice.’” 
[1 Brown’s Civil Law, 248.] 

It appears, therefore, that there is no substantial difference be- 
tween the civil law and ours, in this respect, and doubtless, if 
it were necessary, proof of an interruption of the possession un- 
der the civil law, would be held equivalent to an entry under 
ours, which is merely the assertion of title. 

The counsel for the defendant in error, has also relied on the 
ease of Robinson v. Campbell, 3 Wheaton’s Rep. 224. The 
facts of that case were, that two boundary lines had been run, 
between Virginia and North Carolina, by these States, each, in- 
sisting on the line run by its authority. After the separation be- 
tween North Carolina and Tennessee, the controversy, as to the 
true line between Tennessee and Virginia, was settled by com- 
pact in 1802, by running a new line, equidistant from the old 
lines, and by this arrangment the land in controversy, in the case 
referred to, fell within the jurisdictional limits of Tennessee. 
An action of ejectment being brought, the defendant relied on 
the statute of limitations of Tennessee. The court held, that 
the statute would not apply, unless it had been ascertained by 
the compact, or in some other mode, that the land was always 
within the limits of Tennessee. The court say—‘‘ It is admit- 
ted the statute would be a good bar, only upon the supposition, that 
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the lands in controversy were always within the original limits 
of Tennessee, but there is no such proof in the cause. The 
compact of the States does not affirmit, and the present boun- 
dary was, an amicable adjustment by that compact.” 

It follows from this reasoning, that if the compact between the 
States had not been a compromise, by settling on an arbitrary 
fine as the boundary, but had ascertained the true line, that the 
land thus ascertained to be within the limits of the State of Ten- 
nessee, would have been within the reach of its statute of.limi- 
tations. That appears to be the predicament of this case. The 
act of Congress of 1812, in substance, affirms, that the Territory 
in dispute, was from the time of its acquisition, a part of the 
Mississippi Territory and subject to its laws. This indeed was 
nothing more that was affirmed by the act of Congress of 24th 
February, 1804, and the 20th March, 1804, and by that depart- 
ment of our government to which the constitution has confided 
the diplomatic relations of the United States, and this exposition 
of the treaties of Paris and St. Ildefonso, was in the case of Fos- 


ter and Elam v. Neilson, 2 Peter’s 253, declared binding on the 
judicial tribunals. 
The construction here put on the act of 1812, which, in our 


Opinion, not only its letter, the previous legislation of Congress 
and the history of the country, as well as the honor of our coun- 
try in the preservation of good faith towards the inhabitants of 
a ceded country, demands, is one of which the defendants in 
error, have no right to complain, as it in effect doubtless the pre- 
scription of the civil law under which possession was acquired, 
the government of Spain, being at that time the government de 
facto, although the rightful title was in the United States. 
As*stated in the preceding part of this opinion, we have cau- 
tiously abstained, from deciding any of the various points raised 
on the record, but the one we have considered, and which is de- 
cisive of the case in the aspect in which it is presented on this 
record. We have adopted this course, not only from the in- 
trinsic difficulty of most of the questions thus raised, but also 
and principally, because any decision made in cases arising under 
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the treaties, by which Louisiana and the Floridas were ceded, 
in its consequences, reaches far beyond the particular case in 
which it is made. 

For the error of the court below, in its charge on the statute 
of limitations relied on by the plaintiff in error in the court be- 
low, the judgment is reversed and the cause remanded for further 
proceedings, not inconsistent with this opinion. 


Tre rerrs or Mims v. Huceins. 


1. The confirmation, by Congress, of a title acquired under the Spanish Govern- 
ment, will not affect the question of the fact of possession. 


Error to the Circuit Court of Mobile County. 


THE facts of this case are substantially the same, as the pre- 
ceding case of Innerarity v. The heirs of Mims. A great many 
important questions were presented by the bill of exceptions, 
which were not considered in this court, as the case turned upon 
the same point,—the statute of limitations. It is therefore, not 
necessary to make any remarks, further than to refer to the 
opinion of the court in which the facts, so far as they are neces- 
sary, are set forth. 


CampseE tt, for the plaintiffs in error. 
Stewart, contra, 


ORMOND, J.—This case, which was commenced in the court 
below by the plaintiffs in error, to recover of the defendants in 
error, a lot in the city of Mobile, is in most of its features, like 
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the preceding case of Innerarity v. The heirs of Mims, as in both 
cases, the defendants in the court below, relied on the act for- 
bidding an entry on lands, after the lapse of twenty years from 
the date of the possession. On this point, in this case, the 
plaintiffs moved the court to charge the jury, that the statute of 
limitations of twenty years, did not commence running, until 
the defendants had obtained a confirmation of their claim from 
the United States, which charge the court refused to give. 

The defendants had offered in evidence, a concession, which 
was granted by the Baron de Carondelet, in May, 1798, to one 
John Baker, and subsequently confirmed by the act of Congress 
of May 1822, to one William E. Kennedy, to whom the lot had 
been conveyed, and in whose favor the commissioner appointed 
by virtue of the previous act of Congress, had reported. It is 
not stated in the record, when the possession of Baker, or those 
claiming under him, commenced; but we must presume that it 
was anterior to the confirmation by Congress, and sufficient to 
bar the action, if computed from the period of its actual occur- 
rence, as otherwise, there could be no motive for the charge 
asked for. 

The principles laid down by this court, in the case of Inne- 
rarity v. The heirs of Mims, are decisive of this case. We there 
held, that a possession of lands in the same territory where this 
lot is situated, when it became important to ascertain that fact, 
would be dated from the period of its actual occurrence. In 
that case it was insisted, that the act of limitations, could not 
reach a possession acquired in 1805, because the laws of the Missis-e 
sippi Territory were not in force until the passage of the act of 
Congress of 1812, extending them over the territory in question. 
But the charge moved for in this case, seeks to extend the prin- 
ciple much further, and to prevent a possession of land from 
being relied on, even after the passage of the act of Congress of 
1812, (when it must be admitted on all hands, that the act of limi- 
tations of twenty years was in force), and to postpone it to the 
further period of the confirmation of the title by Congress. This 
is too obviously incorrect, to require an argument to refute it. 
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Whether the confirmation of Congress be considered as a sub- 
stantive grant of the land on which it operates, or as a mere re- 
linquishment of the title of the United States, in either case, it 
cannot and was not intended to exert any influence, over the fact 
of possession. It does not even affirm the possession at the time 
of the confirmation of the title, which might then be in a tres- 
passer. The charge moved for, being obviously wrong, was 
properly rejected by the court. 

As the finding of the jury under the charge of the court, was 
on all the facts relied on in the defence, and this point being 
decisive of the case, it is not deemed proper, for the reasons 
stated in the preceding opinion, to examine the other questions 
raised in the cause. 

Let the judgment of the court below be affirmed. 





Ponp vy. GrirFin. 


i. A fieri facias only binds the goods and chattels of the defendant in the pat- 
ticular county to which it issued. 
2. The lien of an attachment commences from its levy, and cannot be divested by 
* awrit of fieri facias subsequently levied on the same chattels, if the writ had noe 
binding effect before the levy of the attachment. 


Writ of error to the Circuit Court of Coosa County. 


THIS was a proceeding against the sheriff of Talladega 
county, on a suggestion that by the use of proper diligence, he 
could have made the money on an execution, in favor of the 
plaintiff against one Johns, which the sheriff had returned ‘* no 
property.”’ An issue was made between the parties and a verdict 
returned for the defendant, on which judgment was entered. 
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At the trial the plaintiff showed in evidence his execution, 
which was placed in the hands of the defendant, as sheriff, on 
the 6th day of May, 1839. His judgment was founded on pro- 
ceedings commenced by attachment, which was levied by one 
Blythe, then being the sheriff of Talladega county, on the 29th 
day of January, 1839, on three slaves, as the property of Johns; 
this attachment was returned, ‘levy discharged.” It appeared 
that two executions in favor of the plaintiff, against Johns, had 
been placed in the hands of the sheriff of Coosa county, in Sep- 
tember, 1838; these were returned, “ no property,” and alias 
executions were issued, and again placed in the hands of the 
sheriff of Coosa county on the 31st day of December, 1838, and 
levied on lands as the property of Johns, on the 20th January, 
1639. No further proceedings were kad on these executions, 
and they were not returned. Other executions were issued on 
the 29th day of January, 1839, and placed in the hands of the 
defendant, who levied them on the same slaves, previously at- 
tached at the suit of the plaintiff. These slaves were sold and 
the money applied to the discharge of the senior executions; the 
plaintiff procured an execution to be issued on his judgment, 
and placed it in the hands of the defendant, on the 6¢h day of 
May, 1839, this being the day on which the slaves were sold, 
but previous to the suit. The defendant was informed of the 
previous levy by Blythe, under the attachment. Several in- 
structions were requested by the defendant, to be given to the 
jury and referred by the court, but the only one relied on to re- 
verse the judgment of the circuit court, is this: the court was 
requested to instruct the jury that the executions which were 
received by the defendant after the levy of the attachment, did 
not create a prior lien on the slaves attached; that the lien 
created by the attachment was prior; and the sheriff should have 
applied the proceeds of the slaves to the plaintiffs execution. 
These instructions were refused, and the jury was charged, that 
the executions received by the sheriff of Coosa being senior in 
point of time to the levy of the attachment in Talladega county, 
they created a lien on the slaves, which was not divested by the 
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levy of the attachment; dnd as the slaves were sold under the 
executions, issued on the 29th January, 1839, on the same judg- 
ments, though these executions were received by the sheriff of 
Talladega county, after the levy of the attachment, they were 
notwithstanding, entitled to the money. 

This charge, and the refusal to charge, is the only error no- 
ticed in the opinion of the court. 


Dareav, for the plaintiff in error, argued that the lien created 
by an execution in the hands of a sheriff of one county, does not 
extend to chattels in other counties. He also explained that the 
contest in the circuit court was, as to the question of law alone; 
the supposed return to the attaclment of the levy having been 
discharged, having been sufficiently examined there. He cited 
Lamtert v. Paulding, (18 Johnson, 311.) 

No counsel appeared for the defendant in error. 


GOLDTHWAITE, J.—It is certain that at common law, the 
goods and chattels of the judgment debtor were bound from the 
award of the execution, but it is not so clear whether the award 
spoken of, refers to the date, or the issuance of the court. In 
an anonymous case reported in Cro. Jas. 470, it is said goods 
are bound for the amount of the execution. In the case of 
Bencher y. Wiseman, ib. 440, the execution is said binds from 
its date. Itis certain, however, that at common law the plain- 
tiff might have several executions to different counties; (10 Vern. 
ab. 558; Dyer 161, b. pl. 51,) but we do not find any adjudg- 
ed case as to the extent of the lien over more counties than one. 

In England when all the judgments of the Kingdom, are en- 
rolled in the three courts of King’s bench, common pleas or 
exchequer, there was good reason for the rule which bound the 
lands from the term at which the judgment was rendered, because 
every one could, with convenience, have access to the public re- 
cords, but even these, the same rule has never applied to goods 
and chattels. If, however, these are bound in one county, when 
the execution is awarded to another, it is evident that there is no 
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sufficient reason for the adoption of a different rule than that 
which applies to lands; and yet it is clear that a different rule 
has long been acted on. We may not be able now to ascertain, 
when this distinction first obtained; but it is more than probable, 
that its origin is to be found at an early period, after the com- 
merce of the Kingdom had become of importance to the public. 








It was probably then seen, that many and great evils would arise, 
if goods and chattels, could be affected by the striet rules applica- 
ble to real estate. The one description of property is fixed and 
permanent, and can only pass by the most solemn assurances; the 
other is transitory, easily removed, and may be transferred by 
mere delivery. All the reasons which caused the courts to ex- 
empt personal estate from the lien of the judgment, apply with 
equal force, against a lien in any other county than the one to 
which the execution is issued. As commerce advaneed and ex- 
tended its benefits, even the rule of the common law was found 
to be too inconvenient, and was abolished by the statute of 
29th, Charles 2d, c. 3d, sec. 16. That stafute is slightly differ- 
ent from the one in force in this State, and is as follows: ** That 
no writ of fieri fucias, or other writ of execution, shall bind the 
property of goods against whom such writ of execution is sued 
forth, and from the time such writ shall be delivered to the sher- 
iff, under-sheriff or coroners, to be executed; and for the better 
manifestation of the time, the sheriff, under-sheriff, and coroners, 
their deputies and agents, shall upon the receipt of any such 
writ (without any fee for the same) indorse upon the back there- 
of the day of the month or year, whenever he or they receive 
the same.”? The difference between this statute and our own is 
that the pronoun wich is substituted for whom, thus more sat- 
isfactorily evincing that the goods and chattels against which the 
execution is issued are alone bound for the writ. (Aikin’s Dig. 
165, sec. 36.) 

The writ of feri facias commands the sheriff to cause to be 
made, of the defendants goods and chattels, within the purticu- 
‘ar counly, the sum ascertained by the judgment. Now it is 
plain, if the writ only binds the goods and chattels, against 
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which the writ is sued forth, it can have no effect to bind goods 
and chattels which are in another county, and therefore not sub- 
ject to the operation of the fieri facias. When we consider the 
evil intended to be remedied by the statute, this conviction is 
strengthened. If the lien created by issuing the execulion, was 
found to be too onerous, how much more would one be, which 
defeated a bona fide purchaser, or a diligent and watchful 
creditor, by creating a lien, which could only be ascertained not 
to exist, afler searching the records of near one hundred courts. 
It must not be forgotten, that the creditor has the right to issue 
as many executions, as there are different counties in the State. 
This being the case, there is no hardship in giving a preference 
to the dona fide purchaser, or vigilant creditor, who may have 
purchased or seized the goods of a debtor, against whom an exe- 
cution may have issued in another county. ‘This question has 
been decided in Kentucky, on a statute precisely similar to our 
own, when the court of appeals held, that an execution in the 
hands of an officer, gives a lien upon the goods and chattels of the 
defendant within the county, which is not Jost by their tempo- 
rary removal. But thoseto which, not being in the county, no 
lien attached, if sold bona fide, and brought within the county 
by the purchaser, do not become liable. (Clagget v. Foree, 1 
Dana 428. ) 

Wearrive, therefore, at the conclusion, that the execution under 
which the slaves were sold, attached asa lien only from the time 
when they came into the hands of the sheriff of Talladega county ; 
and that the lien ereated by delivering the former execution to 
the sheriff of Coosa eounty, eould only attach to personal estate, 
within the county. 

» 2. It now becomes necessary to ascertain whether the at- 
tachment created such a lien, as made the sheriff liable for omit- 
ting to apply the money to the execution placed in his hands, be- 
fore the sale of the slaves, and founded on the judgment obtained 
in the attachment suit. In the case of McRae v. McLean, (3 
Porter 13S) it was determined that an attachment created a lien 
in favor of the attaching ereditor which cannot be divested by 
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the replevying of the property; and that when attached, it was 
in custody of the law, to abide the judgment of the court in the 
particularecase. The ninth section of the act of 1837, (P. P. 64,) 
provides that the execution shall be issued in such a case in the 
usual manner, and shall be first levied on the property attached, 
if to be had, and then upon any other property of the defendant. 

The attachment having been levied on the slaves, created a 
lien which could not be divested hy the executions subsequently 
placed in the hands of the sheriff, although on the same day. 
From this it results, that the instructions given to the jury were 
erroneous, and the judgment must be reversed, and the cause 
remanded. 

We have omitted to notice the striking fact which is stated in 
the bill of exceptions, which is, that the levy on the attachment 
is stated on its return to have been discharged. We presume 
this must have been satisfactorily explained in the court below, 
otherwise, the case could never have assumed the aspect in which 
it is now presented. No question seems to have arisen in the 
circuit court, on this return, which the parties deemed important 
to present before this court, and therefore, we have not consid- 
ered its effect in this case. 
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Mason eé¢ al. v. PARKER. 


1. In aproceeding against a sheriff and his sureties, for the failure to return an ex- 
ecution within the time prescribed by Jaw, to which there is an available plea in 
bar; a verdict which merely ascertains the sheriff ’s default, does not authorize a 
judgment in favor of the plaintiff—it should go farther, and negative the defence 
interposed by the plea. 

2. The eighteenth section of the act of 1819, “‘ To provide for the appointment of 
county officers, and for other purposes,” authorizes any person aggrieved, to 
move for, and have judgment against a sheriff and his sureties, for the failure of 
the sheriff, to perform the duties by that act required. And it is not necessary 
that all the parties moved against, should have notice of the proceeding: but itis 
sufficient to give three days notice of the motion, either te the delinquent sheriff, 
or his sureties. 

3. The eighteenth section of the act of 1819, is a penal enactment, and cannot be 
extended by construction, beyond whatits terms import ; consequently a judgment 
cannot be rendered against the sureties without associating the sheriff with them. 


THIS was a proceeding by motion against the plaintiffs as the 
sureties of Jonathan M. Hill, sheriff of Wilcox, for a failure to 
return within the time prescribed by law, a writ of execution 
theretofore placed in the hands of their principal for collection, 
at the suit of the defendant in error, against Lewis Hobbs. 

The record does not show the service of notice on the sheriff 
or his sureties, but in the record are found the following pleas: 

First—The execution is returned. 

Second—'’he defendant in the execution is notoriously in- 
solvent. 

Third—All the executions against the defendant in execution 
by notice from said defendants’ atturneys, were to be retained 
by the sheriff in order to apply moneys. 

Fourth—The office (of sheriff, it is supposed) was declared 
vacant by the judge of the county comm, before the return day. 

Fifth—The general issue. 

To these pleas there was an issue to the jury, and also a de- 
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murrer. The pleading is signed by the counsel of the respective 
parties. 

The judgment is as follows, ‘* This day came the parties by 
their attorneys, and the plaintiff discontinues his suit, as to Jo- 


nathan M. Hill and Benjamin Williamson, not served with pro* 
cess, and thereupon came a jury, &c. who being duly elected, 
tried, and sworn, well and truly to try the issue joined, upon 
their oaths do say, that they find that the said Jonathan M. Hill, 
sheriff as aforesaid, did not return the execution within the time 
prescribed by law; and it appearing to the court now here, that 
the said Jonathan M. Hill, was sheriff of Wilcox county, &e. 
It is therefore, on motion considered by the court, &c.”’ 

In the record there is a bill of exceptions to the ruling of the 
court, upon evidence offered by the plaintiffs in error, but as it 
is not considered by the court tn its opinion, it need not be here 
more particularly noticed. 


Proctor and Peck, for the defendant. 
CLARK, contra. 


COLLIER, C. J.--Among other exceptions taken to the 
judgment of the circuit court, it is insisted that the verdict of 
the jury, does not respond to all the issues submitted to them, 
but merely ascertain the fact of the sheriff’s default, without 
pretending to determine the matters of defence relied on, in the 
pleas. This objection is well taken. Had the jury merely 
said, we find the * issue,” though there are several, we would 
intend that they found “ ¢he matters in issue between the parties 
to be in favor of the plaintiff.””. [Tippen v. Petty, 7 Porter’s 
Rep. 441.] But such is not their verdict: they say, ‘¢ that the 
said Jonathan M. Hill, sheriff as aforesaid, did not return the 
execution within the time prescribed by law.’? Now all this’ 
may be true, anc yet the pleas of the defendant in error be true, 
also. The third plea, if made out by proof, would certainly be an 
available bar to a recdvery, and should have been responded to by 
the jury—-whether it would be a sufficient ground for a re- 
versal that, there was no finding on pleas, bad in themselves, it 
is wholly unnecessary to consider. 
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The law is otherwise where there are several issues, if the 
verdict is in favor of thedefendant, There, if the jury find one, 
whjch is a bar to a recovery, the verdict will not be disturbed, 
on error brought by the plaintiff; though their verdict be silent 


as to others, or it may be, against the defendant. The finding 





upon one good plea, shows that the plaintiff cannot recover, and 
he cannot be prejudiced or benefited by any disposition, or omis- 
sion to dispose of the others. [Winston v. Mosely, 2 Stewart’s 
Rep. 140. ] 

This view of the ease shows that the judgment of the circuit 
court must be reversed, and it remains to inquire, whether it 
should be remanded. 

By the eighteenth section of the act of 1819, ‘¢ to provide for 
the appointment of county officers, and for other purposes,”’ 
{Aik. Dig. 64] it is enacted, that ** when any sheriff shall fail 
to perform the duties by this att required, the person or persons 
aggrieved, may move against such delinquent sheriff, and have 
judgment against such sheriff, and his securities in office, for the 
amount he has failed to pay over as aforesaid, or for failing to 
return the execution in manner as above directed, in the court 
from which such execution had issued, upon giving three days 
notice of such motion, to such delinquent sheriff or his securities 
in office,”? &e. 

This act in express terms authorizes the motion to be made 
against the sheriff, and if his default is made to appear, declares 
that the party moving shall have judgment against him and his 
sureties. And that a plaintiff in execution may not be de- 
prived of this summary remedy, it is provided, that service on 
the sheriff ov his sureties, shall authorize him to make the mo- 
tion. In considering this latter provision, it has been repeatedly 
* decided, that a notice, either to the sheriff or his sureties, entitles 
the plaintiff to a judgment, against all the obligors in the sheriff ’s 
bond. [Neale e¢ al. v. Caldwell, 3 Stewart’s Rep. 134: Me- 
Whartor e¢ al. v. Marrs, Alabama Rep. 376: Broughton ef al. 
v. The Bank of Alabama, 6 Porter’s Rep. 48. ] 

There then, there can be no necessity, for discontinuing or fail- 
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ing to proceed against the sheriff, merely because he is not serv- 


ed with process, since service upon his sureties, dispenses with 
a notice to him. 

This statute, in subjecting the sheriff and his sureties for a 
failure to return an execution, to ajudgment for its amount, and 
interest, is penal, and cannot upon any principle be extended by 
construction beyond what its terms import. Even if it were 
permissible to give to the acta liberal interpretation, in a case in- 
volving the interest of the sheriff alone, such a construction 
cannot be indulged in a case, in which the rights of sureties are 
muinly concerned. 

The statute then, requiring the motion to be made against the 
sheriff, and this too without a personal notice, a discontinuance 
as to him, was both unnecessary and unauthorized; and as the 
defendant in error, has éhus disabled himself, from proceeding 
further in ¢he present case it wil! not be remanded, but he will 
be left to proceed de novo if he think proper. 

In Orr v. Duval e¢ al. [supra.] we held that the sheriff, 
should be served with notice of the motion. But that was a 
proceeding for a retusal to pay over money collected on a fi. fa, 
under the first section of the act of 1836, and the decision is 
founded on the peculiar derms employed in that section; which 
are unlike those contained in the statute, under which it is at- 
tempted to sustain the case at bar. 

The judgment of the circuit court is reversed. 
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Tue Srare exvel. rue ATToRNEY GENERAL V. Porter. 


1. An act of the 31st of January, 1840, established a tenth judicial circuit; and a 
subsequent act of the 5th of February, 1840, provided that the judge of that 
circuit should not be required to alternate with the judges of the other circuits; 
but might do so when he thought it necessary—Held, that the supreme court may 
entertain an information in the nature of a quo warranto, under the second sec- 
tion of the constitution, to try the eligibility of an individual elected a judge of 
that circuit—otherwise, the respondent being the sole judge of the circuit, if he 
confined his judicial acts to the tenth circuit, the question could not be adjudicated. 

2, The judiciary are invested with authority to try and determine the constitutional 
qualifications of an individual elected by the two houses of the General Assembly 
to a judgeship of the cirtuit court. Such an inquiry is not a political, but a judicial 
question. The case of The State ex rel. &c. v. Paul, (5 Stew. & Por. Rep 
is consequently overruled. 

3. The judicial circuits of this State were not created by the constitution, but owe 
their existence to the Legislature: Such also is the source to which the office of 
circuit judge is indebted for its creation. 

4, Though circuit courts may have been long organized in the counties which com- 
pose a newly established circuit, yet the office of judge of the new circuit, must 
be considered as having been created by the same Legislature that established the 


circuit. 


THIS is an information in the nature of a guo warranto, at 
the suit of the State, on the relation of the Attorney General, 
for the purpose of trying the respondent’s right to the office of 
judge of the tenth circuit of this State. 

The information sets forth in due form, that the respondent 
was duly elected, on the first Monday in August, eighteen hun- 
- dred and thirty-nine, a representative of the county of Tuscaloosa, 
in the Legislature of this State: That in virtue of suclr election, 
he was duly qualified, and took his seat in the House of Repre- 
sentatives, of the Legislature which commenced its session on 
the first Monday of December thereafter: ‘That afterwards, and 
during the period of the membership of the respondent, the 
Legislature, by their enactment, did create the tenth judicial 
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circuit” of this State, and did organize the courts thereof, there- 
by creating the office of judge of that circuit; the election to 
which, was to be made by the two Houses of the General Assem- 
bly, then in session. And afterwards, and while the respondent 
was a member of the House of Representatives, the two Houses 
elected him to the judgeship of the circuit they had created. 
The information charges, that the respondent has taken the 
oaths, prescribed by law to be taken by a judge, and has exer- 
cised, and still continues to exercise, the liberties, privileges, &c. 
pertaining to that office; and concludes with a prayer that pro- 
cess may issue, requiring the respondent to answer, &c. by what 
warrant he claims to exercise, &c. the liberties, &c. aforesaid. 

The respondent came into court, and waiving the issuance and 
service of process, made himself. a party. And thereupon, the 
Attorney General and respondeut agreeing to dispense with fur- 
ther pleading, or the production of evidence, submitted to the 
court, the following statement, as the basis for its judgment, 

«‘ Benjamin F. Porter was, on the first Monday in August, 
A. D. 1839, elected by the people of the county of Tuscaloosa, 
a representative to the State Legislature, and was qualified and 
took his seat accordingly; and discharged the duties thereof as 
alledged in the information. On the 31st day of January, 1840, 
a bill was passed by the Legislature, (but for which the said 
Porter did not vote,) establishing a tenth judicial circuit, by 
separating the counties of Mobile, Baldwin and Conecuh, from 
the then first judicial circuit, and forming an independent circuit 
of those three counties. On the 3d day of February, 1840, the 
Legislature, by joint vote, elected the said Benjamin F. Porter 
judge of said circuit. On the day of said election, before he, the 
said Porter, accepted the said office, he resigned his seat in the 
Legislature. On the 4th day of February, 1840, the said Por- 
ter accepted his commission, which bears date of that day; and 
on the 13th day of February, 1540, took the oath of office, and 
entered upon the discharge of his duties. 

‘¢ The question arises, was the said appointment ‘unconstitu- 
tional; and if so, can this court declare the same invalid. 
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‘It is agreed that this statement of facts, shall be submitted to 
the court. (Signed) 
B. F. PORTER. 
M. W. LINDSAY, 
Attorney General of the State of Alabama. 


The Attorney (ieneral for the State, argued the case at the bar. 

J. A. CAmpsBELL on the same side, submitted a written argu- 
ment, of which the following is an abstract: 

He contended that the decision of this court, in the case of the 
State v. Paul, Sth Stewart & Porter, 40, was not a proper ex- 
position of the constitution, That the apprehension which the 
court in determining that case, seemed to feel that the other de- 
partments of the government might refuse to reappoint, and 
then produce a conflict between two departments of the govern- 
ment, if not entirely groundless, should not have influenced the 
judgment of the court, whose duty it was to decide the law, 
without speculating on the consequences. He insisted that the 
presumption must be entertained, that each department of the 
government would perform its duty; and that if the supreme 
judicial tribunal pronounced the office vacant, the proper depart- 
ment would fill the vacancy. In support of these views, he 
cited the concluding remarks of Chief Justiee Marshall, in the 
case of Craig ef al. v. The State of Missouri, (4th Peter’s Rep. 
p- 438.) 

That it was not true that each of the departments of the gov. 
ernment were required to determine finally, the extent of the 
powers confided tothem. That on the contrary, when their 
acts came to operate upon an individual, or upon the communi- 
ty at large, there were none but might form the subject of ex- 
amination. 

Thus if the supreme court were to take original jurisdiction 
in an action of debt, or assumpsit, its judgment would be void, 
and afford no protection to the officer. If the executive should 
commission an officer, not returned to him as elected, the com- 
mission would be a nullity. A judicial decision, by the General 
Assembly, would have no force. 
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He denied, that the oath of office was the only security the 
people had taken against the exercise of unconstitutional power 
by either of the departments of the government. The constitu- 
tion being the paramount law of the land, any act of either of 
the departments in violation of it is absolutely void, and must 
be so declared by the courts, whether it affects a single individ- 
ual only, or as in this case, the whole community. 





He compared the power conceded by the court to the co-ordi- 
nate departments, to the privilege claimed by the British House 
of Commons, to be the exclusive judge of the extent of its privi- 
leges; but the courts of that country declared that this was true, 
only when they did not violate the law of the Jand. 

He insisted that the dilemma supposed by this court in the 
ease of Paul, that the judges of this court should be unconstitu- 
‘tionally appointed by the Legislature, did not make against his 
argument, because the court would not be incompetent to try the 
question from a defect of power, but would be incompetent from 
interest in the particular question. ‘The embarrassment would 
be accidental, affecting a single case, and did not impair the 
right to judge the entire class of cases. 

He denied the correctness of the position assumed in Paul’s 
case, that the matter to be controlled was the exercise of a sov- 
ereign political power, and one involving no conflict of individ- 
ual right. He maintained that the usurpation of an office, is the 
invasion of a public and common right; and that if the person 
appointed by the Legislature was not eligible by the constitu- 
tion, it was an usurpation and was in conflict with the individual 
rights of each, and the rights common to all. The election of a 


judge by the Legislature, is not the exercise of a sovereign po- 


litical power, but on the contrary, it isa power delegated to the 
General Assembly by the people, to be exercised under the re- 
strictions they have imposed. The jurisdiction of the Legisla- 
ture did not arise from the act done, but from the instrument 
authorizing the act; and the act must be justifiable by that instru- 
ment, or it cannot be upheld. 

In support of the views here taken, he cited, 1 McCord’s 
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Rep. 52 ; 10th Mass. Rep.- 30; 4th Missouri Rep. 303; Am. Jur. 
Oct. 1839; giving a decision of the supreme court of Pennsyl- 
vania. | 

As to the jurisdiction of this court and the proper form of 
proceeding, he contended that the constitution conferred upon 
the court the power to issue writs of guo warranio, and that 
whether this writ could be issued in all cases, or merely to ‘¢ su- 
perintend and control inferior jurisdictions,”” was unimportant. 

This court has frequently issued the writ cf mandamus, the 
object of which is to require a judge to act; the writ of quo war- 
ranto, isa correlative writ, and proposes an inquiry into the 
authority by which an individual exercises an office or franchise: 
and these writs operate on the individual, as well as on the court 
to which they are addressed. There is no other tribunal that can 
exercise jurisdiction in this case under this writ, and there is no 
other writ under which a judgment of owster can be rendered. 

He maintained that Judge Porter was ineligible. It had been 
said by some, that the office was not created by the Legislature, 
but by the constitution: a consideration of the fifth section of 
the fifth article of the constitution, in connexion with the twen- 
ty-fifth section of the third article, would remove al! doubts on 
the point. The former provides that the State shall be divided 
into convenient cireuits—that for each a judge shall be appointed, 
who shall reside within it. It follows that a circuit must be es- 
tablished, before a judge can be appointed—the judge appointed 
is the judge of the particular circuit—hence the legislative ac- 
tion is indispensable to the creation of the office, as well as the 
appointment of the judge. 


COLLIER, C. J.—The argument at the bar, has presented 
these questions: First. Has this court jurisdiction of the case 
stated in the information and agreed by the parties. Second. 
Was the respondent constitutionally eligible to the judgeship of 
the tenth circuit; and if not, can this court pronounce a judgment 
of ouster. . 

First. By the second section of the fifth article of the con- 
stitution it is declared, that «* The supreme court, except in cases 
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otherwise directed by this constitution, shall have appellate juris- 


diction only; which shall be co-extensive with the State, under 
such restrictions and regulations, not repugnant to this constitu- 
tion, as may from time to time be prescribed by law: Provi- 
ded, That the supreme court shall have power to issue writs of 
injunction, mandamus, guo warranto, habeas corpus, and such 
other remedial and original writs, as may be necessary to give it 
a general superintendence and control of inferior jurisdictions,” 
It has been heretofore considered that the jurisdiction conferred 
by the proviso to this section, was in general revisory, but held 
that if a case should occur in which no subordinate court could 
act, it would be competent for this court to award either one of 
the writs designated, or the appropriate remedial or original writ, 
that might be ‘‘ necessary to give ita general superintendance 
and control of inferior jurisdictions.” x parle Simonton eé al. 
(9 Porter’s Rep. 383: The State v. Jones, judge of the county 
court of Covington: Ex parte John, a slave: Ex parte Man- 
sony; and the State, ez re/., &c. v. Williams, supra. ) 

The question arises, is there any court inferior to this, which 
possesses the authority to determine the respondent’s right to 
the office he is exercising. The solution of this question, makes 
it necessary, briefly to review the several statutes establishing the 
tenth circuit, and organizing the courts thereof. By the act of 
the 3lst January, 1840, it is enacted “That the counties of 
Mobile, Baldwin and Conecuh, shall hereafter form and com- 
pose a judicial circuit, to be called the tenth judicial circuit of 
the State of Alabama, and for which a circuit judge shall be 
elected, who shall reside in, and be located in said circuit.”” The 
fifth section of the act of the 5th February, 1840, ‘* to organize 
the courts of the tenth judicial circuit, and for other purposes,’” 
enacts, that the judge of that circuit, shall not be required to 
alternate with the judges of the other circuits; but may do so 
when he thinks it necessary. The respondent then, may, if he 
thinks proper in the discharge of official duty, confine himself 
to the three counties composing the tenth circuit. 

The ancient writ of guo warranto, though said to be a civil 
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writ, at the suit of the crown, was nevertheless quasi criminal; 
being intended to punish an individual who had usurped an 
office, or franchise, by imposing a fine, as well as by ousting him 
of its enjoyment. ‘The modern practice which has substituted 
the information in the nature of a guo warranto is also quasi 
criminal; the more especially, if the proceeding is instituted at 
the relation of the Attorney General. The complaint is made 
in behalf of the State, and charges, that the respondent exercises 
an office, without any lawful warrant, and calls on him to show 
hisauthority. ‘The punishment inflicted is a fine, which is most 
usually nominal, and ouster of office, or a divestiture of the fran- 
chise claimed. 

Such being the character of the information in nature of a guo 
warranto, it would seem necessarily to follow, that it must be 
filed in the circuit court of some county, in which the respondent 
exercised the office of judge, or if this be impracticable, then in 
this court, under the provision of the constitution already cited. 
The proceeding being quasi criminal, when the circuit court 
is resorted to, the usurpation charged, must be shown to have 
been committed in the county in which the proceeding is in- 
stituted. . 

The judge of the tenth circuit is not required to alternate with 
the judges of the other circuits, but it is left to his discretion to 
do so, when he deems it necessary. Now it may be, that he 
will only perform official duty in his own circuit, without hold- 
ing a court, or doing a judicial act in any other. Under such 
circumstances, it would be impossible to test his right to the office 
by information in a circuit court; for none other than those of 
his own circuit could entertain jurisdiction, and acting as the 
sole judge, he.could not sit in judgment upon-the question. If 
then, this court under the constitutional grant of power, cannot 
take jurisdiction of the case at bar, the grave question proposed 
to be litigated, may not be tried before the respondent’s com- 
mission shall expire, by the limitation prescribed to the judicial 
term. : 

But perhaps it may be said, that this court is only authorized 
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to issue * a writ of guo warranto,” when it is necessary to 


give it ‘¢a general superintendence and control of inferior juris- 
dictions;”’? andt hat by the term ‘¢ jurisdiction’’ we are to under- 
stand a court, and not the judge of acourt. This is, doubtless, 
true; yet, if by a procedure against a judge, the court in which 
he presides, is controlled in its action, the case comes within the 
letter of the constitution, 

Now, in the case at bar, upon the supposition that the respon- 
dent is not de gure a judge, the courts of the tenth circuit may 
be holden by one who is constitutionally disqualified; unless the 
information against him can be here entertained. So that by a 
proceeding against the presiding judge, and his removal from 
office, **a control and superintendence” of the court itself, is 
exercised. 

Again:—the writ of guo warranto does not lie against a court, 
but against some oflicer, or corporation, and the constitution in 
authorizing this court, to use it in aid of its superintending power, 
impliedly admits that inferior tribunals may be controlled, by 
questioning the right of their judges, to exercise the functions of 
their offices. 

Though the constitution speaks of the writ of guo warranto 
in connection with others, yet we have no doubt that, instead of 
suing out the writ according w the ancient formula, it would 
be quite as regular, and more consonant to the modern practice 
to proceed by information. In designating one remedy it may 
be understood to have authorized another, of a kindred charac- 
ter, which is the more usual and appropriate remedy to effect the 
same end. 

As the respondent so far as we are advised, has not exercised 
the office of judge elsewhere than in the tenth circuit, we think 
the jurisdiction of this court, for the reasons stated entirely de- 
fensible. . 

Second—But for the decision of this court, in the State e¢ a/. 
the Attorney General v. Paul, [5 Stewart and Porter Rep. 40.] 
we should not have thought it necessary to consider the right of 
the judiciary, to examine into the constitutional qualifications of 
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public officers, elected by “ both houses of the General Assem- 
bly,’’ and to pronounce a judgment of ouster when they are 
found ineligible. The opinion in that case being directly adverse 
to such a conclusion, and never having commanded the approba- 
tion of the protession, it is due to the country, that it should be 
re-examined and overruled, if it will not abide the test of 
scrutiny. 

First then, the court say, that the election of a judge requires 
the exercise of a portion of the sovereign power of the State. 
That the constitution declares ‘* the powers of the government 
of the State of Alabama, shall be divided into three distinct de- 
partments; and each of them confided to a separate body of ma- 
gistracy, to wit: those which are legislative, to one; those which 
are execulive, to another; and those which are judicial, to anoth- 
er.” [1 sec. 2 art. constitution.] Further, ** No person or 





persons, being one of those departments, shall exercise any 
power properly belonging io either of the others, except in the 
instances hereinafter expressly directed or permitted.”” [2 sec. 
2 art. constitution. ] Again, itis provided that, ‘* chancellors, 
judges of the supreme court, judges of the circuit court, and 
judges of the inferior courts, shall be elected by joint vote of 
both houses of the General Assembly.”? [12 sec. 5 art. consti- 
tution.] | The court then proceeds, ‘thus it appears that the 
constitutional power of conferring judicial appointments, is vest- 
ed in the two houses of the General Assembly, to be exercised 
by joint vote; that though it be inits nature, an authority not 
purely legislative, yet it is a power and trust, expressly confided 
to the legislative department of the government; and that each 
of the other distinct departments, is prohibited from exercising 
any superintendence or control over it, within its constitutional 
sphere of action. 

“ Admitting the true intent and proper construction of the con- 
stitution to be, that no other department, shall exercise or con- 
trol the right of conferring such appointments; and that there is 
no express restriction of the authority, to adjudicate the eligibil- 
ity of the incumbent—yet it is worthy of consideration if the 
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restriction be not implied—if the delegation of the power to 
one of the co-ordinate departments to confer the right, does not 
include the authority to decide conclusively, the constitutionality 
of the appointment, including the eligibility of the candidate 
they may elect.”’ 

The court then proceeds to draw a distinction, between a case 
in which a court is asked to declare a statute void, on account of 
its repugnance to the constitution, and where an election by the 
two houses of the General Assembly, is sought to be avoided; 
because the individual elected did not possess the constitutional 
qualifications. In the former the right is conceded to the judi- 
ciary, on the ground that the constitution is the supreme law— 
while in the latter it is denied; because, as it is said “‘ that each 
of the co-ordinate departments of the government, is required 
by the constitution and genius of the government to determine 
its own powers—zach is bound by the obligation of an oath, to 
support the constitution, and presumed competent to construe it 
correctly, in relation to its own action. The possibility that 
either may err in its construction, does not establish the neces- 
sity for an interference by another: infallibility is not attainable 
by either, and such intermeddling would tend to destroy the har- 
mony which is essentially necessary.” 

The tendency of this argument is to prove, that each depart- 
ment of the government is supreme, as to the powers and duties 
confided to it.—That the two houses of the General Assembly, 
being charged with the duty of electing judges, are impliedly 
vested with the authority to examine, and definitively determine 
upon the qualification of those they may elect. Such aconelu- 
sion cannot he tolerated. That there may be acts of either one, 
or all the branches of the Legislature united, which cannot be 
drawn in question before the judiciary, will not be denied. Thus 
either house may elect its own officers, and the choice cannot 
be questioned; nor can the exercise of a mere political duty by 
the Legislature, or either of its branches be in any manner con- 
trolled. But that the election of a judge by joint vote of the 
two houses, is of a character so conclusive, 2s to forbid an ex- 

88 





698 ALABAMA. 





The State ex rel. the Attorney General v. Porter. 





amination into the right of the appointee to the office, cannot be 
admitted. 

The members of the two houses must, in the first instance, 
determine for themselves, the qualifications of every person, 
who may be voted for by them for any office. This, is nothing 
more than the duty imposed upon every individual of choosing 
his own line of conduct, when placed in a situation which re- 
quires him toact. ‘The fact, that an oath for the faithful perform- 
ance of duty, is required to be taken before the representative 
is allowed to act, can have no influence in determining the extent 
of his powers, or the conclusiveness of his decision. With an 
oath there is associated something of solemnity, yet if the con- 
stitution made no such requisition, there would sti/l be a moral 
obligation, quite as high, to consult the welfare and wishes of 
the people, even if considered as less binding cponthe conscience 
of the agent. ‘The oath then, can only be regarded as a means 
of obtaining an additional guaranty to the people, that those to 
whom they entrust their interests, will be influenced by integri- 
ty of purpose in the exercise of their judgments. 

In the case of the State ex re?. &e. v. Paul, the court seem to 
have considered, that the constitution in conferring upon the two 
houses of the General Assembly, the right to elect the chancel- 
lors and judges, impliedly invest them with entire and exclusive 
authority, over the subject; and thus negative any interference 
with their choice. This conclusion could only have been attain- 
ed by a misapplication of the maxim expressio unius exclusio 
est allerius. It is true, that the grant of power to the two 
houses to elect, is equivalent to an express denial of it to any 
other branch of the government, exeept, so far as the authority 
to appoint, in the event of a vacancy, is conferred upon the 
governor. Butafier an election has been made, according to the 
forms of the constitution, there is no inhibition, either express 
cr implied, upon the judiciary, which will prevent that depact- 
ment from inquiring, whether in the choice made, some feature 
of that instrument has not been violated, or an office conferred 
upon one, who was not eligible to its enjoyment. ‘The opposite 
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conclusion, if carried out to its legitimate result, would place the 
legislative above the judicial department, instead of making both 
co workers, in their appropriate spheres, in the machinery of 
government. 





To the Legislature pertains the right, to declare, make and mo- 
dify the law, in asample a manner, as the authority to elect pub- 
lic officers, does to the Senate and House of Representatives; 
and if the constitutionality of an election, is not examinable by 
the courts, how can they undertake to scan a statute, and deter- 
mine it to be invalid, because of its incompatibility with the 
constituticn? ‘The judges are pledged by an oath, to “support 
the constitution of the United States, and the constitution of the 
State of Alabama;’’ and their duties oblige them to administer 
the law according ‘¢ to the best of their abilities.” The consti- 
(ution is regarded as fundamental, and paramount law; and the 
Legislature is its creature, whose powers are to be ascertained, by 
a reference {o the declared will of the creator. This being the 
relation which the constitution bears to the Legislature, a judge 
could not discharge his pledge to the public, without treating as 
a nullity, a legislative act, which oppugns a constitutional pro- 
vision. And such too, has been the view taken of the duty of 
the judiciary, by all courts, so far as our researches extend. 
{See the authorities on this point, cited in my opinion in Dale 
v. The Governor, 3 Stewart’s Rep. 418: and in The Matter of 
Dorsey, 7 Porter’s Rep. 387. ] 

True, Judge Gibson delivered an opinion in Eakin eé al. v. 
Rawb ef al. (13 Serg’t. & Rawle’s Rep. 344,) remarkable for 
its ingenuity; in which he insists, that the judiciary is bound to 
execute the acts of the State Legislature, that are repugnant to its 
constitulion, but not such as are opposed to the federal constitu- 
tion. He places his conclusions mainly upon the ground, that 
the constitution of Pennsylvania contain no express grant of po- 
litical powers to the judiciary; and hence, itis a fallacy to sup- 
pese, that a legislative act and the constitution, can come in col- 
lision before the judiciary. That as all respect is claimed for 
the decisions of the judiciary, upon the hypothesis that they cor- 
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rectly ascertain the law, so‘the judiciary should treat with a cor- 
responding deference the acts of the Legislature, under the influ- 
ence of the common law maxim, which make all intendment 
favorable to a public functionary. Omnia presumi debeant 
vite et solemniter esse-acta. The opposite conclusion, he insists 
might lead to controversies between the different departments of 
the government, which the framers of the constitution never 
intended should arise. **It then,’’ says the learned judge, 
“ rests with the people, in whom full and absolute sovereign pow- 
er resides, to correct abuves in legislation, by instructing their 
representatives to repeal the obnoxious act.” Without stating 
at greater length the grounds on which this opinion is founded, 
it is sufficient to say, that it is wholly unsustained by any judi- 
cial precedent, but is opposed by an unbroken current of deci- 
sion, commencing immediately after the adoption of the federal 
constitution. In times of strong political excitement, contro- 
versies have arisen between the Legislature and the judiciary, 
but these controversies have been momentary, and as soon as 
reason has triumphed over the prompltings of impulse and _pas- 
sion, the people have taken sides with the courts, and accorded to 
their decisions the force of authority. And so long as the right 
is conceded to the judiciary, of testing the validity of a legisla- 
tive act by the provisions of the constitution, no serious collision 
need be apprehended; for it will have only to pronounce its 
judgment, to induce a conformity cf action by the executive 
officers of the law. ‘True, if the judiciary were to arrogate to 
itself the right to adjudge a political question, the decision of 
which properly pertains to either of the other departments, a 
collision might arise; but such an assumption cannot be antici- 
pated, so long as the judicial is dependent upon the legislative 
branch of the government. 

The justness of this view is not denied by the learned judges, 
who sat in judgment in the ease of The State ex red. &c. v. Paul, 
as it regards a legislative enactment. ‘+ With respect to 
statutes,” the court say, ‘courts of justice cannot be neutral or 
passive: a conflict of rights arises between individuals, or corpo- 
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rate bodies competent to sue and be sued; one party claiming 
under the constitution, and the other under the statute: one or 
both must prevail, and they cannot be reconciled: it is the 
province of the judiciary to construe and administer the law; the 
consequence is, that the constitution being the supreme law, it 
must prevail in preference to the statute, and the latter become a 
dead or silent letter. This however, is not the result of any 
superiority in the judicial, over the legislative department. They 
remain co-ordinate; each acting independently within its re- 
spective sphere. ‘The statute is not repealed: it remains in the 
code of Jaws; and should the same, or a higher tribunal, subse- 
quently determine it to be consistent with the constitution, it is 
subject to be enforced accordingly.”’ 

Does not this reasoning apply with all force, to the eligibility 
of a man who has been elected to the tench by the two Houses, 
whether his right to the office has been questioned by an indi- 
vidual, or the State, through the Attorney General, in its peliti- 
cal corporate capacity. In the one case, the relator denies the 
constitutional right of the respondent, and insists upon a better 
title in himself: while in the other, the people insist, that the 
constitution was the letter of attorney, by which their represen- 
tatives were authorized to elect the chancellors and judges; that 
it prescribed the qualifications essential to these officers; that the 
respondent did not possess them; that the authority delegated, 
had been transcended; and that therefore, the election was in- 
valid. Here is a case in which one party claims onder the con- 
stitution, and the other, under a vote ci the two Houses of the 
General Assembly. If, as the court say, the constitution is the 
‘¢supreme law,” must it not prevail? can it be possible, that 


greater respect and more potency should be accorded to an act, 
which has only received the sanction of the Senate and House of 
Representatives, than toa statute which has been enacted not 
only by them, but has been assented to by the Governor also ? 
But the court say, that a decision adverse to the constitutionality 
of a statute, does not amount to its repeal, and the same or some 
higher tribunal, may determine in favor of its validity, and thus 
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leave it to be enforced. Sut the difference in the consequence 
resulting from a decision, against the constitutionality of a statute, 
and the election of an individual to office, cannot determine the 
duty of the court. They are both either constitutional, or other- 
wise, without stopping to inquire whether an opportunity will 
be afforded for an ulterior decision on the question. 

In respect to its authority to oust a judge, because of his ineli- 
gibility, the court say, *¢a judicial decision, vacating the present 
appointment, would constitute a virtual requisition on a different 
department, to proceed toa re-appointment. ‘This might be re- 
fused; a collision between the departments be created, a conse- 
quence of which, would be, to obstruct or deny the administra- 
tion of common justice.” If the judiciary have the right, as we 
think has been shown, to divest the respondent of his office, the 
intendment should be, that the other departments wi!l do what 
duty requires, towards the appointment of a successor. An ap- 
prehension that a refusal or neglect to appoint, or clect a succes- 
sor, may produce a collision with a co-ordinate branch of gov- 
ernment, furnishes no sufficient excuse for the judiciary to with- 
hold its judgment. The closing remarks of Chief Justice Mar- 
shall, in Craig ef al. v. The State of Missouri, (4 Pet. Rep. 
437, ’8) are strikingly appropriate. ‘¢In the argument,”’ says 
the Chief Justice ** we have been reminded by one side, of the 
dignity of a sovereign State; of the humiliation, of her submit- 
ting herself to this tribunal; of the dangers which may result 
from inflicting a wound on that dignity; by the other, of the 
still superior dignity of the people of the United States, who 
have spoken their will in terms, which we cannot misunderstand. 

“ To these admonitions, we can only answer, that if the ex- 
ercise of that jurisdiction, which has been imposed upon us by 
the constitution and laws of the United States, shall be cal- 
culated to bring on those dangers which have been indicated: or 
if it shall be indispensable to the preservation of the Union, and 
consequently of the independence and liberty of these States: 
these are considerations which address themselves to those de- 
partments, which may with perfect propriety be influenced by 
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them. This departmeat can listen only to the mandates of law ; 
and can tread only that path-which is marked out by duty.” 

In the case of the State ez rel. &c. v. Paul, the court say further, 
‘¢ The constitution of the State expressly authorizes this court, to 
issue all such ‘remedial and original writs as may be necessary 
to give it a general superinteradance and control of inferior 
jurisdictions,’ not co-ordinate departments. ‘The exertion of 
the power here applied for, would be the exercise of a superin- 
tending and controlling cuthority over not only the incumbent 
in office, but the appointing power.” In determining against 
the right of a judge to his office, on the ground that he was con- 
stitutionally ineligible, there is no direct control exercised over 
the appointing power. The two Houses of the. General Agsem- 
bly are left free to make their own selection: the court merely 
says by its judgment, the individual chosen does not possess the 
qualifications provided by the charter under which he was elec- 
ted. In this there is nothing of dictation; it is merely sustaining 
the constitution as the supreme law. 

The learned judge, who delivered the opinion in the case of 
the State ez rel. &c. v. Paul, supposes it might so happen, that 


a majority or all the judges of this court, would be elected under 


the same circumstances as the respondent, and then inquires if 
there could be an investigation as to his eligibility? +*I con- 
ceive not,” says he: ** besides the difficulty in selecting the re- 
vising tribunal, the matter to be controlled, would have been the 
exercise of a sovereign political power, by one of the highest de- 
partments of the government, and one involving no conflicting 
individual rights, presenting a judicial question.”” With all 
deference, it may be said, that the state of things supposed is a 
bare possibility, and will probably never exist, But grant that 
it had already occurred, and what influence can it exert in the 
solution of a grave constitutional question. If the respondent 
was eligible, it must be because the constitution had authorized 
his election; not because the tribunal of dernier resort, was in- 
competent from interest, to adjudicate the question. The com- 
petency or incompetency of the court, furnishes no test by 
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which the constitution is to be expounded, and the intention of 
its framers ascertained. That instrument itself must be our 
guide. Its meaning is fixed; the same, yesterday, to-day and 
to-morrow; unchanged and unchanging, by extraneous circum- 
Stances. 

It would be wholly profitless to consider whether the election 
of a judge is *‘ the exercise of a sovereign political power:” this 
may be conceded. ‘The two Houses are certainly to judge of 
the intellectual and moral qualifications of the individual voted 
for; and must, in the first instance, determine for themselves, 
whether there is any constitutional disability applying to him; 
and if they err in their opinion as to the first, their decision can- 
not be revised: they are only accountable to their consciences, 
and to their country, politically. Such is the extent of the reason- 
ing of the court in Marbury v. Madison (1 Cranch’s Rep. 165.) 
But in defining the qualifications of a judge, the constitution ad- 
dresses itself, as well to the judiciary, as to the electing and ap- 


pointing powers: and if the latter mistake its behests, it is not only 


competent, but the duty of the former, upon a proper applica- 
tion, to repair the violation, and maintain its supremacy, by oust- 
ing the incumbent from office. 

The distinction between questions which are political, and ul- 
timately referable to the people asa high sovereign tribunal, and 
such as are judicial, and consequently examinable by the courts, 
is clearly stated by the late learned Chief Justice of the United 
States, in Marbury v. Madison, {cited above) and in McCulloch 
v. The State of Maryland, (4 Wheat. Rep. 400 et post.) Neith- 
er of these cases sustain the conclusion of the court in the ease 
we are reviewing. A hasty examination of the language em- 
ployed in Marbury v. Madison, doubtless induced the court to 
conclude, that as there was no individual contesting the right of 
Paul, to the judgeship of the eighth circuit, the State was only 
politically interested in his elegibility, and therefore no judicial 
inquiry could be made. In that case, it appeared that Marbury 
and others, had been appointed justices of the peace for the Dis- 
trict of Columbia, by Mr. Adams, while President of the United 
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States—that commissions were regularly made out and signed 
and sealed. While they remained in the office of the Secretary 
of State, Mr. Jefferson succeeded to the Presidency, and his 
Secretary, Mr. Madison, refused to deliver them. The court 
after stating that the President is “ invested with important po- 
litical powers, in the exercise of which he is to use his own discre- 
tion,”’ goes on to say that ** he is authorized to appoint certain 
officers, who act by his authority, and in conformity with his 
orders.”’ 

‘¢In such cases their acts are his acts; and whatever opinion 
may be entertained of the manner in which executive discretion 
may be used, still there exists, and can exist, no power to con- 
trol that discretion. Tke subjects are political, They respect 
the nation, not individual rights, and being intrusted to the ex- 
ecutive, the decigion of the executive is conclusive. The ap- 
plication of this remark, will be perceived by adverting to the 
act of Congress for establishing the department of foreign affairs. 
This officer, as his duties were prescribed by that act, is to con- 
form precisely to the will of the President. He is the mere 
organ, by whom that will is communicated. The acts of such 
an officer, as an officer, can never be examinable bv the courts. 

‘¢ But when the Legislature proceeds to impose on that officer 
other duties; when he is dirécted peremptorily to perform other 
acts; when the rights of individuals are dependent on the per- 
formance of those acts; he is so far the officer of the law; is 
amenable to the laws for his conduct; and cannot, at his discre- 
tion, sport away the vested rights of others.” 

In that case, the court had already attained the conclusion that 
Marbury and others, the appointees of Mr. Adams, had a vest- 
ed right to their offices; hence the propriety of speaking of indé- 
vidual and vested rights. But there is nothing in the opin- 
ion which favors the idea that the political or judicial charac- 
ter of a question, is to be tested by the fact, whether a solitary 
individual complains of an injury to his rights; or whether the 
people alledge that the rights guarantied to them by the con- 
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stitution, have been violated. And we have already shown that 
no such test does or should exist. 

To show that informations in the nature of a quo waranio, 
have been entertained against judges at the relation of the Attor- 
ney General and judgments of owsfer pronounced, we need but 
refer to the cases of the State v. McBride, (4 Missouri Rep. 
303,) and the Commonwealth of Pennsylvania y. Collins, (22 
vol. of the Am. Jurist, 133.) 

We are then brought to the conclusion that the opinion de- 
livered in the State ez red. &c. v. Paul, cannot be sustained, and 
that the powers of this court not only authorize, but require it, 
in a proper case, to determine, whether an individual elected to 
the bench by the two houses of the General Assembly, possesses 
the constitutional qualifications for the office. 

It remains but to inquire, whether the respondent was elegi- 
ble to the judgeship of the tenth cireuit, at the time of his elec- 
tion. By the twenty-fifth section of the third article of the 
constitution, it is provided that ‘* no Senator or Representative 
shall, during the term for which he shall have been elected, be 
appointed to any civil office of profit under this State, which 
shall have been created, or the emoluments of which shall have 
been increased, during such term; except such officesas may be fill- 
ed by elections by the people.”” tt is admitted by the respondent, 
that during the term for which he was elected a representative of 
the county of Tuscaloosa, a law was enacted establishing a tenth 
circuit, by separating the counties of Mobile, Baldwin and Cone- 
euh, from the first judicial circuit and forming them into an in- 
dependent circuit; and that during the continuance of his term as 
a representative, he was elected the judge of the circuit, thus es- 
tablished. 

It is perfectly clear, that the respondent was ineligible to the 
office conferred upon him, if it can be considered as having been 
created by the Legislature. And asit is indebted for its creation 
either to the constitution or the Legislature, it is necessary to de- 
termine to which of these sources it owes its origin. 

The fifth section, of the fifth article of the constitution, di- 
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rects, that ‘* the State shall be divided into convenient circuits, 
and each circuit shali contain not less than three, nor more than 
six counties: and for cach circuit there shali be appointed a judge, 





who shall after his appointment reside in the circuit for which 
he may be appointed.” Thus it will be seen that the constitu- 
tion instead of dividing the State into circuits, and creating the 
office of the circuit judges, devolved that duty upon the Legisla- 
ture, to be exercised, as the increase of counties and population 
might render il expedient. 

Until the act of the 3lst of January, 1840, there was no circuit 
designated as the /en/h; but that statute creates the circuit, and 
requives that a judge thereof shall be elected. Had the two 
Houses of the General Assembly, elected such an officer previ- 
ous to that enactment, the clection would have conferred no au- 
thority upon the appointec, nor have entitled him to the emolu- 
ments of office. 

The first section of the fifth article of the constitution, vests a 
portion of the judicial power of the State in “ circuit courts to be 
held in each county in the State,” while the twelfth section of 
the same article declares, that ‘‘ the judges of the circuit courts, 
&c., shall be elected by joint vote of both Houses of the Gener- 
al Assembly.”? What judges are to be elected? Most clearly 
such as shall be required by legislative acts, passed in obedi- 
ence to the dircctions of the fifth section of the fifth article of the 
constitution. 

The fact that the counties included in the tenth circuit, pre- 
viously composed in part, the first circuit, does not make the 
statute ofthe Sist January, 1840, lessan act of creation. Though 
each had its circuit court, yet it was under a different organiza- 
tion, so that the tenth circuit, or the office of judge (if the ex- 
pression be allowable) had no vitality until the Legislature spoke 
them into being. 

We are entirely satisfied that the respondent was ineligible to 
the judgeship of the tenth circuit, by the twenty-fifth section of 
the third article of the constitution, and should cause a judgment 
of ouster to be rendered, had we not been advised that he had 
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resigned the office of judge, since the commencement of this pro- 
ceeding against him. The circumstances under which he has 
exercised the office of judge, are not such as to call for any other 
infliction than costs—and the information is dismissed with a 
judgment accordingly. 





Dore ex dem. Duvau’s Huerrs v. McLosxey. 


1. It is a general rule, that all persons whose interests are to be affected, or concluded 
by the decree, ought to be made parties to a bill for the foreclosure of mortgage. 
If the mortgagor who is the owner of the fee, dies, his heir is an indispensable 
party to a bill to foreclose. 

2. Whenever the interest of a party to a suit, survives him, and becomes vested in 
another by his death, the suit abates as to the interest of the party dying, and the 
proper remedy to impart vitality to the suit, is a bill of revivér. 

3. Where there is a decree for the foreclosure of a mortgage, and the sale of the 
premises, the purchaser cannot be regarded at law, as an assignee, of the mort. 
gage. 

4. The transfer of a debt (either by indorsement or a mere celivery,) secured by a 
mortgage, will in equity pass the security ; and a written transfer of the debt and 
mortgage, will vest the assignee with the legal interest in both. 

5. A mortgagee has three remedies, either of which he is at liberty to pursue, and 
all of which he may pursue until his debt is satisfied. 1. He may bring an ac- 
tion at law to recover the debt. 2. He may bring ejectment, or trespass to re- 
cover the possession of the mortgaged premises; and 3. He may foreclose the 
mortgagor’s equity of redemption, and sell the land to satisfy the debt. 

6. Where a mortgagee obtains a judgment at law, for the debt, the character of the 
indebtedness is changed ; it then becomes a debt of record. So where there is a 
decree of foreclosure, the mortgage becomes merged in it, and ceases to exist as 
a legal security for the debt. 

7. A decree of foreclosure and a sale under it, operates as a payment to the extent 
of the sum paid, and the payment of the debt will extinguish it, so as to leaye no 
subsisting contract, which can be assigned. 
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8. Semble—A mortgagee may enter upon the land mortgaged or bring an action for 
the recovery of the possession, even before a forfeiture ; unless it appears by ex. 
press stipulation or necessary implication, that the parties intended that the mort- 
gagor should remain in possession. 

9. The mortgagor is the proprietor of the mortgaged premises, and entitled to their 
possession as against all persons, but the mortgagee or his assignee; and if dis. 
possessed, he may maintain an action to recover the possession. 

10. A decree rendered by a county court, for the sale of the real estate of an in- 
testate, upon a proceeding under the act of 1822, cannot be considered invalid, 
because the record does not contain a petition filed by the administratrix; more 
especially, if it appear from an order, made in the cause, that the administratrix 
filed her petition pursuant to the statute. 

11. The jurisdiction of the county court, under the first section of the act of 1822, 
** To authorize administrators to sell land belonging to the estate of the intestate 
to which a complete t t’e has not been made,” attaches as soon as the court re- 
cognizes the petition of the administratrix ; and its decree cannot be collaterally 

impeached (if the jurisdiction is shown,) by the omission to designate the heirs 
by name in the petition, or elsewhere in the record, or by the direction of the ci. 
tation to the guardian instead of the heirs. 

12. Though the act of 1822, requires the commissioners appointed to ell the lands 
of an intestate, to make a report to the court, at the time designated in its order 
or decree, yet this requisition must be regarded as directory; and if the com. 
missioners fail to make their report at the appointed time, it is competent for the 
court to take measures to compel them to make it, and upon its being made, to 





confirm it by a final decree. 

13. The record of a proceeding in the county court, atthe instance of an admin- 
istrator, to obtain a decree for the sale of the lands of an intestate, need not show 
that the cause was continued from term to term, up to its final disposition.—Its 
continuance will be intended, if the reverse does not appear. 

14, Though it may not appear in totidem verbis from the decree of a county court, 
that it was rendered at a regular or adjourned term, if the contrary does not ap. 
pear, it will be taken to have been rendered in conformity to the statute. 

15. The county court may refuse to confirm the report of commissioners appointed 
under the act of 1822, to sell the lands of an intestate’s estate, but itis not com- 
petent for that court, seven months after the confirmation of the report, to annul 
the final decree and order a re-sale. 7 

16. Although the county court cannot decree the sale of the lands of a deceased 
person, on which mortgages exist, and provide for their payment fro ' 
ceeds,—quere : will not a sale of the mortgagor’s interest under such 
confer upon the purchaser the right to redeem ? 





17. Itis no objection to the assignment of a mortgage, that the first names of se- 
veral of the mortgages are spelt differen‘ly in the mortgagee and assignment, if it 
appears from a comparison of the two deeds, that the names are the same. 

18. A mortgage which recites, that the mortgagor “is justly indebted to thegeaid 
parties of the second part,” (the mortgagees,) is not contradicted by the produc. 


~ 


tion of notes payable to one of the mortgagees alone. 
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19. Where the debt intended to be secured, is not described with such precision as 
tv iden‘ify it, by a comparison with the mcrigage, parol evidence of the iJentity is 
admissible. 

20. A mortgagee cannot assign the right to the mortgaged property, without also 
assigning the debt to which it is an incident, yet it seems he may relinquish by 
contract the possessiun of the mortgaged premises to a third person, until the debt 

is paid. 

21. Semble—An action of ejectment lies, even after a descent cast, though the 
right of entry may be tolled. 

22. The right of entry by the mortgagee, or his assignee, results from the contract 
between the mortgagor and mortgagee and will no: be divested by the death of 
the mortgagor, or other event which does not annul the mor'gage, or bar a rem- 
edy upon it. 

23. The omission of a creditor to present his claim against the estate of a deceased 
person, to the executor or administrator, within eighteen months after the grant 
of letters testamentary, or of administration, will not operate an extinguishment 
of the demand, but merely bar ifs recovery. 

24. As the mortgagee has a specific lien npon the mortgaged property for the pay- 
ment of his debt, he need not present his claim to the executor or administrator 
of the mortgagor, in order to entitle him to the benefit of his mortgage. Such a 
a course is proper where he cunsiders the mortgage as furnishing an insufficient 
security, and luoks to the executor, or administrator, to make good the deficiency. 
This being the law, it follows, that the mortgagor cannot avail himself of the non- 
presentation of the mortgagee’s claim, as a bar toa bill to foreclose. 

25. In an action to recover the possession of land, a deed for the property in dispute, 
executed by a third person is admissible evidence, without first showing that such 
person had a transferable title; but if such auxiliary proof is nut adduced, the 
party against whom the deed is offered, may call upon the court to reject it, or 
instruct the jury as to its legal effect. 

26. Letters written by the defendant, to the administratrix of the plaintiffs’ ances- 
tor, during her sojourn in a foreign country, which abound with professions of 
friendship, express great solicitude for the welfare of herself and family, and in, 
form her of the situation of her business in the United States, do not tend to prove 
that the defendant's title to the lands in question, is invalid. The letters, if ad- 
missible for any purpose, can only serve to show that the title of the defendant, 
deduced from the administratrix, had its origin in fraud. 

27. Depositions taken in a suit in chancery between the same parties, are not 
proper evidence, on the trial of an action at law; unless the witness be dead, &c, 

28. The act of Congress of the 26th May, 182-4, “ granting certain lots of ground 
to the corporation of the city of Mobile, and to certain individuals of the said 
city,” cannot be regarded as the foundation of an individual’s title to the shore 
of the river Mobile. Congress does not possess the constitutional right, to 
grant the shore of the navigable waters, within the States. 

=. mere fact that the defendant held two letters of attorney, from the admin. 
j rix of the plaintiffs’ ancestor, authorizing him to transact business for her 
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individually, and as administratix, will not.gause his purchases of the lands of 
the ancestor, sold under a decree of the county court, to enure to the benefit of 
the plaintiffs. 

39. The rule of the supreme court, for the government of the practice in chancery, 
requires, that where the court is satisfied by proper proof, that a suit at law and 
a bill in chancery are instituted, for the same claim or demand, “it shall be 
ordered that the plaintiff elect in.which he wiil proceed, and that he dismiss the 
other.” This rule is imperative, and a plaintiff will not be allowed to enter a 
nollie prosequi, but compelled to dismiss. 


Wit of error to the Circuit Court of Mobile County. 


THIS was an action of ejectment brought by the plaintiffs in 
error, for the recovery of the possession of certain real estate, 
situate in the city of Mobile. 

On the trial, two bills of exceptions were taken to the ruling 
of the presiding judge. 

The first bill embodies all the evidence of title offered, both 
by the plaintiffs and the defendant. To sustain the ease on their 
part, the plaintiffs offered and read a deed, from Beneto Caro to 
Daniel Duval, their ancestor, for the premises in controversy. 
They also proved, that Beneto Caro was once the proprietor of . 
the property conveyed, and that he died in 1814 or 715; and 
that Duval resided on the same, and died in possession, in March 
or April, 1824. After the death of Duval, his widow, Catharine 
Duval, with the plaintiffs, her children, remained in possession 
for some time. Catherine Duval was the daughter and heir of 
Beneto Caro. The widow of Beneto Caro, after the death cf 
her husband, continued to reside on the premises, until 1817 or 
718, when she moved away, and is now living at Pensacola; that 
by the Spanish laws, she is entitled to one half the acquisitions 
made by herself and husband. Mrs. Duval died in 1831 or 732. 

It was further shown by the plaintiffs, that the tide water at 
Mobile, extended to about the middle of Water street, and that 
Royal was about three hundred feet west of Water street; that 
Daniel Duval had caused heuses to be built on the premises, east 
of Water street, in the year 1821 or 722. 

The plaintiffs then read the act of Congress of the 26th May, 
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1824, ‘* granting certain lots of ground, to the corporation of the 
city of Mobile, and to certain individuals of the said city;” and 
then shewed, that all the land lying east of Water street, to the 
channel of the river Mobile, was covered by the water at the 
time of the purchase of Duval, and that Duval resided on, and 
improved, that part of the land mentioned in the declaration, 
lying west of Water street. It was also proved, that the lot 
east of Water street, lay between Church street on the south, and 
Horry street on the north, which latter, had been considered as 
the ‘‘ north boundary street,’’ mentioned in the act of Congress; 
because, at the time of its passage, there was no street bearing 
the latter designation, and Horry was the most northern street 
in the city. 

The plaintiffs further read in evidence, a part of the civil code 
of the State of Louisiana, which is admitted by the defendant’s 
counsel, to be the law in force in 1825, by which it appeared, 
that a community of goods, as between man and wife, was 
was always presumed, until the contrary was shown. Ilere the 
plaintiffs rested their case. 

The defendant then, to defeat the evidence of title, adduced 
by the plaintiffs, offered. to read a mortgage made by Daniel 
Duval, on the 29th December, 1822, to Jonathan Hunt, to 
secure the payment of one thousand dollars; on the Ist day of 
June, 1823, together with a record of the procecdings and 
decree, by which the equity of redemption of the premises was 
foreclosed, pronounced by the circuit court of Mobile, at a term 
holden in May 1827: also, a deed, from the master in chancery, 
tothe defendant. This mortgage embraced the lot east of Water 
street. 

The precise day whea this bill was filed does not appear. 
The prayer however is, that a subpoena may issue, returnable 
tothe term of the circuit court, to be holden on the second Mon- 
day after the fourth Monday in March, 1825. At the April 
term, 1825, the cause was continued. At February term 1826, 
the death of Daniel Duval, the sole defendant, was suggested, 
and a sci. fa. directed to issue to Catherine Duyal, his admin- 
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istratrix—-which was issued and executed; and afterwards at an 
intermediate term holden in May next thereafter, «+ Catherine 
Duval, administratrix of the estate of David Duval, deceased, by 
her solicitor makes herself a party and prays a continuance, &e.” 
At the time the last recited order was made, the record discov 
ers the following: ‘* This day came the plaintiff by his solicitor, 
and moved the court to appoint a guurdian for the infant heirs of 
the said Danie! Duval, and for scire facias to issue to said guar- 
dian. Whereupon it is ordered, adjudged ard decreed, that 
John F. Everett be appointed, and hereby is appointed guardian 
as aforesaid, and that scire facias issue, as by the said plaintiff 
is prayed,” 

At a term of the court holden in May, 1827, it was referred 
to a master, to take and state an account of the amount due on the 
mortgage, and report the same immediately; whereupon the 
master forthwith reported, in obedience to the order of reference 
a balance of seven hundred and ninety-nine dollars and eighteen 
cents, to be due the morigagee for principal and interest. At 
the same time a decree was orJered, directing a sale of the 
mortgaged premises to pay the sum ascertained to be due, unless 
it shall be previously paid by the mortgagor; and requiring the 
master appointed to sell, and to execute a deed or deeds to the 
purchaser or purchasers. At February term, 1828, the master 
made his report, stating that he had sold fhe mortgaged premis- 
es tothe defendant, the terms, &c., which report was in all 
things confirmed by the court. 

Together with the mortgage to Hunt, and the record of the 
proceedings of the circuit court of Mobile in regard thereto, the 
defendant offered the deed made on his purchase at the master’s 
sale, regularly proved, recorded and certified. To all of which 
evidence, the plaintiffs by their counscl objected, as being irrel- 
evant, and incompetent, but the court overruled the objection, 
and permitted the same to go to the jury—and thereupon the 
plaintiffs excepted. ; 

The defendant next offered in evidence, the record of certain 


proceedings of the county court of Mobile, touching part of the 
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real estate of Danicl Duval, deceased, under which the defen- 
dant set up a title toa portion of the premises in dispute, asa 
purchaser. From this record it appears that the county court 
Was twice applied to for an order to sell parts of the estate of the 
decedent, upon suggestions that the personal estate was insuffi- 
cient to pay his just debts—but in neither case does the record 
set forth a petition as the statute contemplates. 

The first order was made on the third Saturday in January, 1826, 
and recites, that Catherine Duval presented and filed her petition 
as administratrix, &c., stating that the personal estate of her in- 
testate, was ‘‘ insufficient to pay his just debts, and praying an 
order for the sale of certain real estate, which the said Danie} 
Duval died possessed of; which said real estate is particularly 
described in the said petition:’”’ and stating that Daniel Duval 
left seven children, his heirs, to wit: Annette, &c., particularly 
naming them, all of whom are under twenty-one years of age, 
and resident in the city of Mobile. Whereupon, it was “ order- 
ed that John Elliott be, and he is hereby appointed guardian of 
the heirs aforesaid; and it is further ordered that a citation issue 
to the said John Elliott, guardian as aforesaid,” to appear &c., 
on the third Saturday in February next thereafter, **to answer 
the petition aforesaid.” 

The-eounty court seems to have taken no step in the matter, 
until the third Saturday in March, 1826; an order was then 
made, requiring proof to be taken by deposition, as in chancery 
eases, during the ensuing vacation, &c. On the third Saturday 
in April, 1826, the county court rendered a decree, requiring 
certain real estate alledged to have belonged to Daniel Duval at 
the time of his decease, to be sold by Joseph Krebs, and Samuel 
H. Garrow, as commissioners, &c., all of which is particularly 
described in the decree. On the third Saturday in July, 1826, 
the commissioners reported to the county court, that they had 
executed its decree, by a sale of the estate it embraced, and their 
report being inspected and ascertained to be regular, the same 
was confirmed, and the commissioners ordered to make deeds to 
the purchasers, &c. 
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On the 4th April, 1827, it appears from an order in the re- 
cord, that Catherine Duval, as administratrix, &c., presented and 
filed another petition in the county court, “ stating that the per- 
sonal estate (and also the sale of lands hereafter made by an order 
of this court,) is not sufficient to pay the just dues of said de- 
ceased, and praying an order for the sale of certain real property 
described in the said petition.”? Thereupon, it was ordered, 
‘*that John Elliott be appointed guardian ad diftem of the infant 
heirs of said deceased, and that a citation issue to him to appear, 
&c., on the second day of May next, to answer the petition 
aforesaid.”” The order of January, 1826, it will be discovered 
varies from this—in the former the names, minority and resi- 
cence of the heirs are stated, while in the latter they are entirely 
omitted. The county court rendered a decree on the 5th of 
May, 1827, reciting that John Elliott, guardian ad dilem of the 
heirs of Daniel Duval, having denied the allegations of the peti- 
tion, and it being shown that the personal estate was insufficient 
to pay the debts of the deceased. ‘* Therefore it is ordered, that 
the real estate as set forth in the petition, be sold on the follow- 
ing terms, &c.”’ It was also ‘¢ ordered, that Henry V.Cham- 
berlain and Curtis Lewis, be appointed commissioners to sell the 
same, and that they make their report to this court within sixty 
days from this date.” 

On the 22d December, 1827, the commissioners made their 
report to the county court, setting forth, that on the 23d June 
preceding, they had sold as directed by the decree, certain real 
estate situated in the city of Mobile, (which is particularly de- 
scribed in the report) and that Philip MeLoskey was the highest 
bidder and had complied with the terms of the sale; thereupon 
the court ordered that the commissioners do convey the property 
to the purchaser, &c. 

On the 19th July, 1828, an entry was made of record in the 
county court of Mobile, reciting the decree of the fifth of May, 
1827, and the report of the commissioners and proceedings 
thereupon—and stating that Philip Mc] .oskey bid off a lot (de- 
scribing it,) under the belief that the mortgages on the same 
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would be received in payment of the purchase money —he hold- 
ing the mortgages, and never having received any conveyance of 
title from the commissioners. The court thereupon ordered, 
that the commissioners sell the lot and premises on the 11th 
day of August next thereafter, at, &c., on the following terms, 
&c., and that they make their report on or before the third Satur- 
day of August next.” f 

On the 14th August, 1828, the commissioners made their re- 
port, stating that they had sold the lot, &c. in obedience to the 
order of July preceding, and that John R. Elliott became the 
purchaser, &c., and had complied with the terms of the sale; 
the court thereupon confirmed the report, and directed a convey- 
ance to be made to the purchaser, ‘The defendant then gave in 
evidence, a deed from the commissioners to Elliott, and from 
Elliott to the defendant, both of which are duly acknowledged, 
recorded and certified. 

In respect to the entire proceedings had in the county court, 
the plaintiffs objected to their admission as evidence, because 
they were coram non judice and yoid. But the court overruled 
the objection, and permitted the same to be read to the jury: 
whereupon, the plaintiff excepted, &c. 

It was admitted by the defendant’s counsel, that ten dollars, 
was the entire consideration paid by Elliott upon his purchase 
on the re-sale, and that he purchased as the agent, and at the 
instance of the defendant. The report of the commissioners, 
and their deed to Elliott, show, that ten dollars was the sum for 
which the property was bid off. To the reading of the deeds to 
Elliott, and from him to McLoskey, the plaintiffs objected; be- 
cause they were wholly irregular and void, but the court over- 
ruled the objection, and permitted the deeds to go as evidence to 
the jury: thereupon, the plaintiffs excepted, &c. 

The defendant next offered, in evidence, a mortgage for a part 
of the property in controversy, from Daniel Duval to Maria 
Machado Caro, Sebastian Caro, Beneto Caro, Ambrose Caro and 
Annette Caro. The mortgage bears date on the 5th day of De- 
cember, 1821, and recites, that «* whereas, the said Danie! Duyal 
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is justly indebted to the said parties of the second part, in the 
sum of four thousand dollars, lawful money of the United States 
of America, secured to be paid by two certain bonds or obliga- 








tions, bearing even date with these presents, in the penal sum of 
lawful money, as aforesaid, conditioned for the payment of, as by 
said bonds or obligations, and the conditions thereof, reference 
being thereunto had, may more fully appear.””, This mortgage 
was acknowledged and recorded according to law, in the clerk’s 
office of the the county court of Mobile. To the admission of 
this paper as evidence, the plaintiffs objected, as being irrelevant 
and incompetent, because it was not connected with the defend- 
ant’s title, and did not contribute to its support; but the objec- 
tion was overruled, and the evidence admitted: and thereupon, 
the plaintiffs excepted, &c. 

The defendant next offered,in support of his title, a paper, 
purporting te be an assignment of the mortgage above referred 
to, under the hands and seals of the assignors. This deed, in 
consideration of four thousand doliars, paid by the defendant to 
the assignors, grants, bargains, sells, assigns, transfers and sets 
over unto the said party of the second part, his heirs and assigns 
forever, the said lot and premises above described, with the ap- 
purtenances, and all the estate of the said parties of the first part, 
by virtue of the said indenture of mortgage above recited.”” The 
assignment bears date on the 28th May, 1825, and was recorded 
by the clerk of the county court of Mobile, on the 18th June 
next thereafter. ‘To the reading of this paper as evidence, the 
plaintiffs objected, because it does not purport to be an assign- 
ment of the mortgage; the assignors not being the same parties 
as the mortgagees; that all the mortgagees had not united in the 
supposed assignment; and that the assignment was void, because 
the debts secured by the mortgage, were not assigned to the de- 
fendant; but the court overruled the objection, and permitted 
the paper to be read in evidence to the jury: whereupon, the 
plaintiffs excepted, &c. 

In connection with the deed of assignment, the defendant 
offered in evidence, two promissory notes, as follows: 
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‘¢ $2000. Twelve months after date, I promise to pay Maria 
Machado Caro, two thousand dollars, value received. Mobile, 5th 
day of December, 1821. D. DUVAL. 

Testigo: Pasto Patmegs.”’ ‘ 

On this note, was the following assignment: ‘* Mobile, 2Sth of 
May, 1825. I assign the within note to Philip McLoskey. 

her 
MARIA MACHADO XK CARO, 
mark, 

Witness: Davip Rust.” 

‘+ $2000. ‘Two years after date, I promise to pay Maria Ma- 
chado Caro, two thousand dollars, value received. Mobile, the 
5th day of December, 1821. D. DUVAL. 

Testigo: Panto Patmes.” 

On which note, was the following assignment: ‘¢ Mobile, 28th 
day of May, 1825. I assign the within note to Philip McLoskey. 

her 
MARIA MACHADO &% CARO, 
mark. 

Witness: Davin Rust.” 

The signatures to the notes and assignments, being proved, 
and the defendant alledging them to be the same, that were secu- 
red by the mortgage from Duval to the Caros’. The plaintifis, 
by their counsel, objected to their admission as evidence, because 
they did not appear to be the obligations secured by the mort- 
gage, and because they had not been presented to the adminis- 
tratrix of the estate of Daniel Duval, within eighteen months after 
the deaih of the intestate; nor had they at any time been pre- 
sented either to the administratrix orto the heirs; but the court 
overruled the objection, and permitted the notes with their in- 
dorsements, to be read to the jury: whereupon, the plaintiffs 
excepted, &c. 

The defendant also offered, in support of his title, a deed of 
conveyance, dated the 24th day of May, 1825, from Maria 
Machado Caro and Catharine Duval, for a part, or all the proper- 
ty in controversy, to himself; which deed, was duly proved, 
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and recorded in the office of the clerk of the county court of 
Mobile. The plaintiffs objected to the reading of this deed, 
because Madame Caro had no right, and Mrs. Duval had no 
right, that could be legally transferred, and for other causes not 
stated; but the court overruled the objection, and permitted the 
deed to be read tothe jury: and the plaintiffs again excepted, &c. 

Here the evidence on the part of the defendant closed;-and 
the plaintiffs, in order to rebut the same, proposed to read six 
letters, written by the defendant, at Mobile, to Catharine Duval, 
in Cuba: the first dated the 29th July, 1828, and the last on”the 
14th December, 1828. These letters abound with professions 
of friendship; speak of improvements made on real estate of 
Mrs. Duval, in Mobile; of expected income from rent; of her 
children and friends in the United States; and her children who 
are with her; and express an anxious concern for her comfort. 
To the reading of these letters, the defendant objected, except so 
far as they went to establish a fraud in him, which objection was 
sustained, and the letters were thus restricted as evidence: 
whereupon, the plaintiffs excepted, &c. 

The plaintiffs next offered as evidence, several depositions 
taken in a suit in chancery then pending, between the heirs of 
Daniel Duval complainants, and Philip McLoskey e¢ a/. defend- 
ants. But the defendant objected to their admission, and the 
court sustained the objection, because the depositions were taken 
in a chancery suit, and did not appear to be between the same 
parties. The plaintiffs, by their counsel, then proposed to read 
the depositions against McLoskey alone, but the court rejected 
them, and thereupon the plaintiffs excepted, &c. 

After the evidence and arguments were closed, and before the 
jeryretired to deliberate upon their verdici, the counsel for the 
plaintiffs requested the court to charge the jury, that if they 
were satisfied from the evidence, that the plaintiffs, on the 26th 
day of May, 1824, were the proprietors and occupants of the 
lot, west of Water street, and adjoining the river Mobile, and 
that the said lot had been improved prior to the 26th day of 
May, 1824, and that said lot lay between Church street, and 
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North Boundary street, im the city of Mobile, that the said plain- 
tiffs had brought themselves within the above mentioned act of 
Congress, and that it vested in them the title to the land east of 
Water street, and to the channel of the said river Mobile.’’ 
Which instruction the court refused to give, but instructed the 
jury, ‘‘that if Daniel Duval had mortgaged the premises in his 
lifetime, that they were subject to the mortgage, and did not vest 
in the plaintiffs by virtue of the said act of Congress.”” To 
which instruction, and refusal to instruct, as asked, the plaintiffs, 
by their counsel, excepted, &c. 

The plaintiffs read to the jury two letters of attorney from Mrs. 
Duval to the defendant, both dated the 2lst June, 182S—-the 
one authorizing the defendant to act as her attorney, touching the 
business of the estate of her deceased husband—the other au- 
thorizing him to transact business in which she was individually, 
concerned. Under this proof the plaintiffs insisted, that the 
purchases made by the defendant, of the real estate of their 
father, inured to their use, but the court charged the jury, that 
if the letters of attorney established a trust, the plaintiffs could 
not be relieved at law, but relief must be sought in equity. 

The second bill of exceptions relates to a motion made by the 
defendant, to compel the plaintiffs to elect, whether they would 
prosecute this case, or a suit pending in equity for the same iden- 
tical cause. 

Though the judgment of the circuit court is rendered against 
Philip McLoskey alone, yet the notice from the casual ejector 
is addressed to, and served upon himself, and seven others. The 
plaintiffs, upon the motion being made to elect, offered to strike 
the name of the defendant from the record, and proceed against 
the others, but the court refused to permit them to enter a nol/e 
prosequi as to the defendant, but put them to their election, and 
thereupon the plaintiffs dismissed their suitin equity. The re- 
maining questions arising upon this bill of exceptions, are con- 
sidered as necessarily pertaining to the chancery record, and not 
revisable in the present case. | 


Hopkins & J. Gate, for the p!aintiffs—argued, that the decree 





JUNE TERM, 1840. 721 





Doe ex dem. Duval’s heirs vy. McLoskey. 


of foreclosure upon the mortgage of Hunt, was void, and the 
purchase under the sale by the master conferred no title. By 
the death of Daniel Duval the suit abated, and was never re- 
vived against the heirs, who were indispensable parties, 

The proceedings before the county court, were coram non 
udice: because; 1. The petitions did notdescribe the land. 2. 
They did not state the names of the heirs, which which were 
JSemes covert or infants, &e. 3. There was no citation ordered; 
that to Elliott was a nullity; because the names of the heirs, for 
whom he was appointed, were not stated. 

The commissioners, under the decree of the county court did 
not make their report in due time, and the court should not have 
received it; because its jurisdiction in the matter was at an end. 

The deed from Mrs. Duval and her mother Madame Caro, was 
incompetent evidence,—it does not appear that the former had 
any dower allotted to her, and the latter had conveyed her inter- 
est, previously, to Daniel Duval. 

The mortgage from Duval to the Caro’s was incompetent evi- 
dence, and there was no proof by the production of the bonds 
secured, or oikerwise, that the debt intended to be secured, was 
not punctually paid by the mortgagor. The promissory notes 
read to the jury, were inadmissible; because, 1. The mortgage 
debt was due by bond, or obligation. 2. ‘The notes produced, 
were payable to Madame Caro, instead of all the mortgagees. 

The order of the county court of July, 1828, to re-seli a por- 
tion of the real estate of the plaintiffs’ ancestor, which had been 
sold in 1827, was wholly unauthorized; the court had no right te 
set aside the previous sale, or to direct the sale of an equity of re- 
demption. The powers of a court of chancery were competent 
to give all proper relief. 

The mortgage from Duval to the Caro’s, may have invested 
the latter with the right of entry, yet they never exercised it, 
-during the life of the mortgagor, and it was tolled by his death. 

[2 Bla. Com.] 

It is not enough for the defendant to show, that there was legal 

evidence introduced by him, sufficient to warrant the verdict of 
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the jury. ‘The jury are to determine the effect of all the ev vidence 
submitted to them, and what the court might think conclusive, 
the jury might think insufficient.—So, if any part of the evidence 
of title, introduced by the defendant shall be adjudged insuffi- 
cient, the judgment of the circuit court must be reversed. 

J. A. Camrsetyt & Srewart, for the defendant— insisted that 
the deed of Mrs. Duval and her mother to the defendant, was 
admissible as evidence, that Mrs. D. as an heir of Beneto Caro, 
or of some of her brothers and sisters may have had an interest 
either immediate or contingent—and Madame Caro, having 
never joined with her husband, in a conveyance, was certainly 
entitled to the interest which the Spanish laws conferred on her 
in virtue of her marriage. 

The proceedings on Hunt’s mortgage were not void—though 
the principle is generally true, that on!y parties and privies are 
bound by a decree, yet Hunt himself had an interest and applied 
for a sale of the mortgaged premises. Now, although the heirs 
of Duva! may not be foreclosed of their equity of redemption, 
yet the decree and sale under it may operate as an assignment 
by the court, made on the application of Hunt, and thus invest 
McLoskey, the assiguce, with the legal estate. [Ryder v. In- 
nerarity, 4S. & Por. Rep. 32.] 

In respect to the proceedings in the county court, they were 
certainly competent evidence. No petition for an order of sale 
appears in the record, it is true, but the recitals in the orders of 
the court, are evidence that petitions were filed, and that they 
were in conformity to law.— These recitals also show, impliedly, 
that the heirs were all infants; else why appoint a guardian ad 
lilem—they further show that the guardians answered the peti- 
tions, and that proof, by depositions, was taken to sustain the 
suggestions of the petitions. 

The inquiry is not whether the proceedings in the county 
court are regular and irreversible on appeal, or writ of error; 
but whether enough appears of record, to show that the juris- 
diction of that court rightfully attached. If the jurisdiction of 
the court was put in exercise, it is immaterial how irregularly 
the proceedings may haye been conducted to aclose. [Wyman 
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ef al. v. Campbell ef al. 6 Porter's Reports 249: Lee v. Camp- 
bell e¢ al. 6 Porter’s Reports 249: Couch & Robinson v. 
Campbell e¢ al. 6 Porter Reports 262.] Here the record 
shows, that there were parties, and the court rendered decrees in 
cases of which its jurisdiction is unquestionable. 

It is objected that the decrees were not executed in the man- 
ner they direct. Though the decree may have appointed atime 
when the commissioners should make their return, this time is 
not so indispensable, that its non-observance shall annul every 
thing that may have been done under the authority of the court. 
It is competent for the court to receive the report of the com- 
missioners and to confirm the sale, notwithstanding the day for 
its return may have elapsed. 

The mortgage from Duval to the Caro’s, and the assignment 
from the Caro’s to the defendant of the notes and the mortgage, 
gave to the defendant a legal title to the mortgaged premises, and 
enables him to defend himself against the plaintiffs. [2 Ohio 
Rep. 224: 1 T. R. 758: 8 B. & C. Rep. 767: 11 Mass. 216: 17 
Johns. Rep. 112: 6 Eng. Cond. Ch. Rep. 404: 3 Mass. Rep. 
560: 17 Mass. Rep. 419: 2 Cowen’s Rep. 211: 10 Johns. Rep. 
480: 7 Cow. Rep. 1.] There was no necessity for producing 
the evidences of debt intended to be secured by the mortgage— 
but if it were necessary, the defendant was not bound to show 
a bond as described in the mortg»ge—it was competent to prove 
by extrinsic evidence, that the indebtedness referred to was evi- 
denced by promissory notes instead of a tond. [7 Cowen’s 
Rep. 1.] 

A mortgagee may enter upon the mortgaged premises imme- 
diately after the execution of the mortgage, even before a for- 
feiture, unless the mortgagor stipulates for his possession. [8 
Gill. & Johns. Rep. 39; 16 Mass. Rep. 39; 11 Pick. Rep. 475; 
2 Greenl. Rep. 65; 1 Binn. Rep. 176; 2 N. Hamp. Rep. 433 ] 
And after an entry, payment will not authorize the mortgagor 
{o recover possession on an ejectment, but he must proceed by 
bill inequity. [17 Mass. Rep. —; 3 Mass. Rep. —.] 

It is no objection to the assignment of the mortgage by the 
Caro’s, that Duval’s heirs were in possession of the land mort- 
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gaged, the possession of tlie latter was not adverse to the former. 
The mortgagor is tenant at will of the mortgagee, and his pos- 
session is consequently not adverse. It is true, that a descent 
cast will toll an entry; but this principle is only applicable in 
those cases, where the ancestor enters, not only without title, but 
in open defiance of the title; as where one enters as an abator, 
disseizor or other deforciant. When a party enters or retains 
possession by the permission of another, neither himself, nor his 
heirs can dispute the title of that other. 

The statute which requires claims against the estates of deceas- 
ed persons to be presented within eighteen months from the 
grant of letters testamentary, or of administration, is a defence 
personal to the executor, or administrator. And though it might 
be indispensable in an action on the notes, to prove their pre- 
sentation within the time limited by law, yet the omission to 
present them, cannot be allowed to bar a proceeding in equity 
on a mortgage executed for their security. [Ludlow v. Van 
Camp, 2 Hall’s Rep. 113; Fonb, Eq. 530; Belknap’s adminis- 
trator &c. v. Gleason, 6 Conn. Rep. N. S.] 

The power to set aside a sale of property made under its di- 
rection, or in virtue of its process, pertains to all courts. The 
county court upon the decree for a re-sale, did not direct a mere 
equity of redemption to be sold, but the commissioners were 
directed to sell independently of mortgages. 

The objections to the greater part of the evidence offered by 
the defendant, went rather to its admissibility than its sufficiency 
to prove any thing material to the defence. If therefore, the 
evidence objected to, might have been aided by other proof, it 
was clearly admissible, and was properly received. 

Hopkins, in reply, insisted that Mrs. Duval was estopped 
from claiming any interest in the estate of her husband, in conse- 
quence of her having petitioned the county court to sell it, in 
order to pay his debts. 

The acquisitions from the act of Congress of May, 1824, did 
not inure to the mortgagees—-the mortgage described the estate 
by quantity and does not embrace the space between Water street 
and the river Mobile. 








JUNE TERM, 1840. 





Doe ex dem. Duval’s heirs v. McLoskey. 





It is not admitted, that it was competent to show by extrinsic 
proof, the identity of the notes produced with the bond intended 
to be secured by the mortgage to the Caro’s, but if such evi- 
dence was admissible, there was no effort te adduce it. 

In respect to Hunt’s mortgage, the decree of the court did aot 
operate an assignment of it to the defendant. The court did not 
nor would have taken jurisdiction of the case for any such pur- 
pose. This mortgage has been satisfied by a sale of the mort- 
gaged premises, though the defendant, as a purchaser, acquired 
no title, (2 Mason Rep. 531,) and the title of the heirs must be 
regarded as entirely discharged from incumbrance. 


COLLIER, C. J.—1. It isa general rule, that all persons 
whose interests are to be affected or concluded by the decree, 
ought to be made parties to a bill for the foreclosure of a mort- 
gage. If they are not made parties, the decree of foreclosure and 
sale does not bind them. (Story’s Eq. Pl. 177) So if the 
mortgagor, who is the owner of the fee, sbould die, his heir is an 
indispensable party toa bill to foreclose; so much so, that the 
cause cannot be proceeded in, until the bill is revived against 
him. (King v. Tullock, 2 Sim. Rep. 469; Story’s Eq. Plead. 
180; Polk v. Clinton, 12 Ves. Rep. 48, 55; Bradshaw y. Out- 
ram 13, Ves. Rep. 235.) 

Whenever by any means, any interest of a party to the suit, 
in the matter in litigation, becomes vested in another; the pro- 
ceedings are rendered defective, in proportion as that interest 
affects the suit; so that alihough the parties to the suit may re- 
main as before, yet the end of the suit cannot be obtained. And 
if such a change of interest is occasioned by, or is the conse- 
quence of the death of a party whose interest is not determined 
by his death, or by the marriage of a female plaintiff, the pro- 
ceedings become likewise abated or discontinued, either in part 
orin the whole. For as far as the interest of a party dying, ex- 
tends, there is no longer an¥ person before the court by whom, 
or against whom the suit may be prosecuted. (Mitford’s Eq. 
P]. 56 ’7 and cases there cited.) The suit then, guoada party 
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dying, in law parlance, abates, that is, there is a suspension of all 
proceedings in the case for the want of proper parties capable of 
proceeding therein, or of being proceeded against. Figurative- 
ly speaking, the suit is in a state of suspended animation, and 
may be revived. (Mitford’s Eq. Pl. 58.; Nicoll v. Roosevelt, 
3 Johns. Ch. Rep. 60.) Whenever there is an abatement, the 
remedy to be applied in order to impart vitality to the suit, isa 
bill of revivor. (Calvert on parties in Eq. 92 ’3 4’,104 et 
post, and cases there cited; Story’s Equity Pleadings 289, and 
cases there cited.) The death of Duval pending the bill of 
Hunt for a foreclosure, operated an abatement of the suit; and 
his heirs became entitled to the equity of redemption, in the 
same manner that their ancestor was while living. In order to 
afford them an opportunity of protecting that interest, and to au- 
thorize the court to divest it in favor of the purchaser under the 
decree of foreclosure, the heirs were indispensable parties. (Sto- 
ry’s Eq. Pl. 177; Calvert on parties in Eq. 179; Wilkins & 
Hall v. Wilkins 4 Porter’s Rep. 245.) 

There is not the slightest pretence, that the plaintiffs were 
made parties to the suit of Hunt. No bill of revivor, or other 
similar proceeding was ever resorted to for that purpose. True 
the death of Daniel Duval was suggested, and a guardian ad 
litem appointed for his hcirs, and a scire facias directed to issue 
to him; but it does not appear from the record in that case, 
which the bill of exceptions professes to set out in exlenso, that 
such process was ever isssued. The guardian never having ap. 
peared and answered, an entry was made as follows: ¢¢ This day 
came the complainant by his solicitor, and John F. Everett, 
who was appointed gnardi:n ad item to the infant heirs of the 
said Daniel Daval, having failed to answer. It is ordered that 
this case be referred to Thomas White, who is hereby appoiat- 
ed master in chancery, to ascertain the amount due from the de- 
fendants to complainants, and he is hereby directed to report im- 
mediately.”? On the next day the nfaster made his report, which 
was confirmed and the deerce rendered for a foreclosure and sale 
under which the defendant purchased a part of the property in 
dispute. 
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The regular mode of reviving a suit against the heirs of a de- 
fendant dying during its pendency, we have already seen, is by 
bill of revivor; yet we will not say, that if the heirs are made 
parties by scire fucias, the decree when drawn collaterally in 
question, would be held void for the irregularity. It is usne- 
cessary to consider that question, since the heirs of Duval were 
not made parties in any manner. 

It was argued for the defendant, that even conceding the decree 
of foreclosure and sale does not divest the plaintiffs of their 
equity of redemption, yet they will operate as an assignment of 
Hunt’s mertgage; that Hunt having resorted to the court, in or- 
der to collect his debt, by a sale of the mortgaged premises, and 
having acquiesced in the decree and the consequent proceedings, 
this allowed the defendant to be substituted to all his rights, both 
in the debt and the mortgage; and it is not now permissible 
for the plaintiffs to urge the invalidity of the assignment. This 
argument is confessedly ingenious; yet we think it cannot be 
sustained. Hunt did not ask the interference of equity, merely 
to enable him to make an assignmentofhis mortgage. His pow- 
er to perform that act without judicial sanction was entirely 
competent. <A transfer of the debt intended to be secured, 
whether by indorsement or a mere delivery, would in equity, 
pass the security, and a written transfer of the debt and mortgage 
would vest the assignee with the legal interest in both. Such 
being the rights of the mortgagee, equity would not entertain 
jurisdiction for a purpose so entirely profitless, as the mere ap- 
proval of anact, which might have been done out of court, with- 
out the authority of a decree. ; 

A decree of foreclosure and sale certainly does not operate 
merely as an assignment of the debt and mortgage to the pur- 
chaser. ‘The creditor who takes a mortgage to secure a debt by 
bond or otherwise, has three remedies, either of which he is at 
liberty to pursue; and all of which itis said, he may pursue, until 
his debt is satisfied. He may bring an action at law on the 
bond, or he may put himself in possession of the rents and 
profits of the land mortgaged, by means of an gjectment, or tres- 
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pass to try titles; or he may foreclose the equity of redemption, 
and sell the land to satisfy the debt. (Coote on Mortgages, 518: 
McCall v. Lenox, 9 Sergt. & Rawle’s Rep. 302: Jackson y. 
Hill, 10 Johns. Rep. 481.) The action on the bond or other 
evidence of indebtedness, is resorted to, for the recovery of the 
money intended to be secured. The action of ejectment, or 
trespass, is an auxiliary remedy; and the bill in chancery is of 
the same character. ‘The ejectment or trespass, is used to get 
possession of the mortgaged property; the bill in chancery, to 
remove incumbrances from it. When a judgment at law is ob- 
tained for the money, the character of the indebtedness is 
changed, being merged in the judgment, which constitutes a 
debt of record. So, where there is a decree of foreclosure, the 
mertgage becomes merged in it, and ceases to exist as a legal 
security for the debt. (Reedy v. Burgert, 1 Ohio Rep. 71: 
Tice v. Annin, 2 Johns. Ch. Rep. 125: Dunkley v. Van Buren, 
$3 John. Ch. Rep. 330: Hughes v. Edwards e¢ uz. 9 Wheat. 
Rep. 489.) Such being the case, a decree of foreclosure, if valid, 
is acomplete extinction of the mortgage; and if invalid, must be 
so for all purposes, and cannot serve as an authority to assigu 
the mortgage by means of a sale. 

Again: It is held that a decree of foreclosure and a sale under 
it, Operates as 2 payment, to the extent of the sum paid by the 
purchaser, deducting therefrom the costs and charges with which 
the fund is properly chargeable. (Newell ef al. v. Wright, 3 
Mass. Rep. 150: Amory v. Fairbanks ef al., ibid. 562: Hedge 
v. Holmes; 10 Pick. Rep. 380.) The payment of the debt ex- 
tinguishes it, so that there is no subsisting contract to assign; 
and the contract being at an end, the mortgage, which is but an 
incident, terminates with it. 

Whether egui/y would afford relief to a purchaser under a 
void decree, by subrogating him to all the rights of the mort- 
gagee, to the payment of whose demand the purchase money 
had been appropriated, and thus keep alive, as against the mort- 
gagor and his heirs, the mortgage, as a security for his reim- 
bursement, is a question which cannot arise in a controversy @/ 
law, and we therefore, decline its examination. 
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It has been considered, in the absence of all stipulation upon 
the point, that the mortgagee was not entitled to recover the 
mortgaged premises of the mortgagor, until the deed became 
absolute at law, by the non performance of the condition. 
(Lessee of Ely v. McGuire, 1 and 2 Ohio Rep. 372.) But how- 
ever equitable such a rule might be, the general current of au- 
thority maintains the right of the mortgagee to enter at any time 
upon the land mortgaged, or bring an action for the recovery of 
the possession, unless it appears by express stipulation, or neces- 
sary implication, that the parties understood that the mortgagor 
should remain in the possession. (4 Kent’s Com. 148, 158: 
Coote on Mortg. 330, 351: Hartshorn v. Hubbard, 2 N. Hamp. 
Rep. 453: Newman v. Chapman, 2 Rand. Rep. 93: Blaney v. 
Bearce, 2 Greenl. Rep. 132: Flagg v. Flagg, 11 Pick. Rep.'475: 
Brown y. Cram, 1 N. lamp. Rep. 169: Colman v. Packard, 
16 Mass. Rep. 39: Southerin v. Mendrum, 5 N. Hamp. Rep. 
420: Pettingell v. Evans, ibid. 54: Newhall e¢ ad. v. Wright, 3 
Mass. Rep. 138: Dexter v. Harris, 2 Mason’s Rep. 531: East- 
brook v. Moulton, 9 Mass. Rep. 258: Simpson’s lessee v. Am- 
mon, 1 Binney’s Rep. 175: Evans and Iglehart v. Meniken, 8 
Gill aud Johns. Rep. 39.) But the mcrtgagor is regarded as the 
proprietor of the mortgaged premises, and entitled to their pos- 


session, as against all persons but the mortgagee or his assignees; © 


and consequently, if wrongfully dispossessed, he may maintain 
an ejectment to be let into the possession, (Blaney v. Bearce, 
2 Greenl. Rep. 132: Huntington v. Smith, 4 Conn. Rep. 235: 
McCall vy. Lenox, 9 Sergt. and Rawle’s Rep. 302: Stanard v. 
Eldridge, 16 Johns. Rep. 254: Ford v. Philpot, 5 Har. and 
Johns. Rep. 312: Hitchcock v. Harrington, 6 Johns, Rep. 295: 
Coles v. Coles, 15 Johns. Rep. 330: Dickerson y. Jackson, 6 
Cowen’s Rep. 147: Astor v. Hoyt ef al. 5 Wend. Rep. 603: 
4 Kent’s Com. 148 to 158, and cases there cited.) 

Our conclusion then, upon this branch of the case is, that by 
the death of Duval, Hunt’s suit abated; that his heirs were indis- 
pensable parties, in order to foreclose their equity of redemp- 
tion; that they were not made parties by bill of revivor or oth. 
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erwise; that the decree, as rendered, did not operate an as- 
signment of Hunt’s mortgage to the defendant; and that, 
although the mortgagee is entitled to the actual possession of the 
mortgaged premises, if he desire it, yet the mortgagor is to be 
regarded as the legal proprietor, as against abl other persons, and 
consequently, is entitled, if dispossessed, to maintain ejectment, 
or other appropriate action. 

II. It is argued for the plaintiffs, that the proceedings in the 
county court, in regard to the real estate of Daniel Duval, are 
void, and will not aid the title of the defendant, beeause—1. The 
orders of the court directing a sale were not made in pursuance 
of petitions previously filed. 2. In one case, the heirs of Duval 
are not designated by name. 3. In both cases, the citation is 
directed to issue to the individual appointed a guardian ad lifem, 
by order of the court, instead of the heirs. 4. Henry V. 
Chamberlain and Curtis Lewis, the commissioners appointed to 
execute the decree of the 17th May, 1827, did not make their 
report within.sixty days, as therein directed. 5. The proceed- 
ings, for the purpose of obtaining orders of sale, do not appear to 
have been regularly continued up to the time when the orders 
were made, nor does the record show, that the orders were 
made on judicial days. 6. The order of the 19th July, 1828, 
setting aside the sale of the defendant, under the order or decree 
of the 7th May, 1827, was unauthorized, and the resale, of con- 
sequence, void: and 7. The order, directing a re-sale, was void, 
inasmuch as it required the commissioners to sell an equity of 
redemption. 

It may be proper to premise that the proceedings in the coun- 
ty court, originated under an act of December 1822, authorizing 
an administrator or executor to * file a petition in the county 
court of the county in which letters of administration, or letters 
testamentary, have been granted, setting forth that the personal 
estate of his intestate or testator (as the case may be,) is not suf- 
ficient for the payment of the just debts of such intestate or testa- 
tor, or, that the real estate of such testator or intestate, cannot be 
equally, fairly and beneficially, divided among the heirs or devi- 
sees of such intestate or testator, without a sale of the real estate, 
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selting out and particularly describing in such petition, the estate 
proposed to be sold, and the names of the heirs or devisees of such 
intestate or testator; and particularly stating which are of age, 
and which are infants or femes cevert.”? Theact further directs, 
that upon filing the petition in open court, it shall be the duty of 
the court to order citations to all the heirs and devisees, who are 
of full age, and to the husband of such as are feme covert, requi- 
ring them to appear on a particular day mentioned therein, at a 
regular or adjourned term of said court, and answer the petition; 
and itis made the duty of the court, forthwith to appoint guardi- 
ans to such of the heirs or devisees, as are infants, to answer and 
defend against the sanve. And where a sale of the estate shall 
be ordered or decreed by the court, commissioners shall be ap- 
pointed in the order or decree, with directions to sell the estate, 
either for money or on credit, as may be most just and equita- 
ble; and to report to the ccurt at the time limited in the order 
or decree. The act further provides, that upon the coming ia 
of the reports of the commissioners, the court shall render a final 
decree in the cause; and if the terms of the sale have been com- 
plied with by the purchaser of the estate, the commissioners 
shall be directed by such final decree, to convey the estate sold 
to the purchaser. These are the only parts of the act which re- 
late to the questions raised. 

I. In respect to the first objection to the proceedings of the 
county court, it cannot avail the defendaat. It is true, the 
statute requires that the executor or administrator, shall file a 
petition in open court, as the initiatory step towards obtaining an 
order or decree for the sale of the real estate of their testator 
or intestate; yet if the court goes on to render its decree, it 
cannot be intended, from the absence of such a paper merely, 
that it was never filed. The intendment most rational, would 
be, that it was lost after the rendition ef the decree. (Wheeler 
v. Bullard, 6 Por. Rep. 360.) 

But here, it cannot be necessary to intend any thing which 
the record does not fully establish, By that, we are informed 
that the administratrix filed her petition, in which the lands 
sought to be sold were particularly described. 
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2 and 3. If it were necessary to sustain the jurisdiction 
of the county court, we would perhaps intend that the names 
of the heirs, with the allegation of infancy, were set out in the 
petition as required by thestatute. Butasthe jurisdiction of the 
court did not depend upon the regularity of its proceedings, the 
omission to designate the heirs by name, &c., and the direction 
of the citation to the guardian cannot prejudice the title of a 
purchaser under the cecree for a sale. The jurisdiction of the 
court attached, as soon as it recognized the petition, by appointing 
a guardian and ordering the issuance of a citation. ‘The pro- 
ceeding ‘is in rem, against the estate of the intestate, and not 
in personam;’’ and cannot be made void by the misdirection of 
the citation. The cases of Wyman ef al. v. Campbel) e¢ ai. 6 
Porter’s Rep. 219, and Couch & Robinson v. Campbell ed a. 
Ibid 262, fully establish this conclusion. In these cases, this 
court decide, that where the jurisdiction of a case hss once at- 
tached and the court proceeeds to render its final judgment, 
order or decree, the proceeding cannot be collaterally impeach- 
ed, though the record may abound with irregularities, which 
would authorize its reversal upon a direct appeal. 

But it is argued for plaintiffs, that the proceedings of the coun- 
ty court, commenced in April, 1827, are void as against them, 
because not being made parties 20 nomine, they cannot prosecute 
a writ of error in order to their revision. Perhaps the statute, 
which provides for the issuance of writs of error by inferior 
courts, would not embrace the case of the plaintiffs; yet we 
apprehend that the powers of this court, in virtue cf its general 
superintendency of “ inferior jurisdictions,’ would be adequate 
to the emergency. (Bett’s administrator v. Taylor, 6 Porter’s 
Rep. 333; Seawell vy. Bate’s aministrator, 2 Stew’t. Rep. 462; 
3 ibid. 199.) 

4. The act of 1822, requires the commissioners appointed to 
sell, to report to the court at the time limited in the order or de- 
cree; and the court is required, upon the coming in of the report 
of the commissioners, to render a final decree in the cause. ‘This 
requisition, as to the duty of the commissioners, must be regar- 
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ded as directory; though they omit to comply with the direc- 
tions of the decree, it is competent for the court to receive and 
confirm their report at a subsequent day. If the law were oth- 
erwise, it would be within the. power of the commissioners, to 
defeat the title of a purchaser, at pleasure, by a neglect or refusal 
to perform their duty. If the commissioners fail to make their 
report at the appointed time, it iscompetent for the court to take 
measures to compel them to make it, and upon its being made, 
to confirm it, by a final decree. Such a power is indispensable 
to the attainment of justice. 

5. Even if the omission of the record, to show that the pro- 
ceedings of the county court had been regularly continued up to 
the rendition of the decree, was available on error, it cannot ren- 
der the decree void and thus prevent the title from vesting in the 
purchaser. But we think the defect in the record of the county 
court, would not be fatal on error. In Green v. McGehee, 3 
Porter’s Rep. 398, it was held that, as by law, all causes not tried 
or otherwise disposed of at each term, shall stand continued of 
course to the next term, it is not necessary that an order of con- 
tinuance sould be entered in each case—it is sufficient if it does 
not appear that the case was disposed of. The statute charac- 
terizes the proeceeding in the county court as a cause, and the 
regular day for the disposition of the business pertaining to the 
estates of deceased persons as a fev; so that the act on which 
the case cited rests, may be considered as strictly applicable. 

In respect to the objection, that the orders or decrees for the 
sale of the real estate do not appear to have been made at a reg- 
ular or adjourned term of the county court, it may be remarked 
that the reverse does not appear, and we must intend that they 
were made in conformity to the statute. Such an intendment 
would be indulged, even if a writ of error were prosecuted for 
the purpese of revising the orders or decrees, 

6 and 7. The order by which the sale to the defendant un- 
der the decree of May, 1827, was set aside, was clearly unau- 
thorized. That sale had been confirmed in December following, 
and the commissioners directed to make titile to the purchaser. 
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The court might upon the report of the commissioners have re- 
fused to confirm their proceedings, and perhaps have declared 
the same to be null; but seven months after the sale had been 
confirmed, it was not competent to annul the final decree and 
order a re-sale. A court, from which an execution issues, may 
set aside a sale made under it, (Mobile Cotton Press, Xc. v. 
Moore & Magee, 9 Porter’s Rep. 679) on the ground, that courts 
of jurisdiction possess a controlling power over the acts of their 
officers and their process. But where a judgment or decree has 
been perfected and the term cf the court closed, it is not allowa- 
ble to vacate it on motion. The order of sale and the final de- 
cree by the county court, may be assimilated to a decree direct- 
ing a sale of mortgaged premises upon a foreclosure of a mort- 
gage, which requires the master to make report of the sale. 
Suppose, upon the coming in of the report, the court should ren- 
der a final decree confirming it and directing the purchaser to be 
furnished with the necessary evidence of title, would it be com- 
petent for the court of chancery to set aside its final decree at a 
subsequent term? Such a power would not be claimed for that 
court, and certainly , upon principle, the final decree of the county 
court should be held quite as sacred. 

The order then, by which the sale to the defendant was set 
aside, being void, it will follow that the decree for a re-sale was 
unauthorized by law. That the county court cannot decree the 
sale of the real estate of a deceased person, on which mortgages 
exist, and provide for their payment from the proceeds, wil! not 
perhaps, be controverted.—Such a power, regularly pertains to 
a court of equity. But whether a sale of the mortgagor’s in- 
terest, under a decree of the county court (as seems to have been 
made, ) will not confer upon the purchaser the right to redeem, is 
a different question, which the view already taken makes it un- 
necessary to decide. 

III. We have already seen that an assignment of a debt, se- 
cured by a mortgage, will, a¢ /eas¢ in equity, transfer an interest 
in the mortgaged property, and that if the mortgage itself be 
also regularly assigned, the legal interest in both will vest in the 














JUNE TERM, 1840. 





Doe ex dem. Duval’s heirs v. McLoskey. 


assignee. [See Hatch v. White, 2 Gallis’ C. C. Rep. 152.] So, 
it has been held that the assignee of a mortgagee in possesion, 
may protect his possession by showing an assignment. [Jackson 
et dem. Minkle v. Minkle and another, 10 Johns. Rep. 480; 
Barker v. Parker e/a/., 4 Pick. Rep. 505; Jackson ex dem. 
&e. v. Babcock, 17 Johns. Rep. 112.] and the assignee, in vir- 
tue of the assignment, becomes invested with all the rights and 
remedies, to which the mortgagee, was entitled. -[Jackson ex 
dem. &c. y. Bowen, 7 Cowen’s Rep. 1; Wilson v. Troup, 2 
Cowen’s Rep. 195.] Without attempting to controvert the cor- 
rectness of these principles, it has been argued for the plaintiffs, 
that they cannot avail the defendant; because 1. The mortgage 
to the Caro’s was never assigned by the mortgagees, so as to 
pass to the defendant a right to the possession of the mortgaged 
property. 2. The mortgagees or their assignee, never having 
taken possession of the mortgaged property during the lifetime 
of the mortgagor, by his death, a descent was cast upon his heirs, 
which tolled the right cf entry from all persons claiming under 
the mortgagees. 3. The debt intended to be secured, not having 
been presented to the personal representative of the mortgagor, 
within eighteen months after the grant of the letters of adminis- 
tration became extinct; and the mortgage, being a mere incident, 
cannot be enforced. 

1. It is objected, that the deed by which the mortgage is as- 
signed, is not executed by all the mortgagees. This objection, 
we think, is not well taken. Upon ar inspection of the mort- 
gage and assignment, it is clearly inferable, that one or more of 
the female mortgagees had married between the periods when 
the two deeds were executed—and where this appears to have 
been the case, both husband and wife join in the assignment. 
True, the first names of several of the mortgagees are spelt 
differently in the mortgage and assignment, yet it sufficiently 
appears from a comparison of the two deeds, that the names are 
the same-—the names perhaps, being spelt in the one, according 
to their literal pronunciation, and in the other, with orthographi- 
cal accuracy. 
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But is further objected, that a transfer of an interest in the 
mortgaged property, without an assignment of the debt intended 
to be secured, is a mere nullity —the former, being an incident to 
the latter, will adhere to it, and independently, of it, cannot be 
assigned; [Jackson ex dem. &c. v. Curtis, 19 Johns. Rep. 325— 
and 7 Cowen’s Rep. 231; Wilson vy. Troup,} that there is no 
proof of the assignment of the debt to the defendant, and he 
cannot, consequently, claim as assignee of the mortgage. 

The mortgage does not describe the ** two certain bonds or 
obligations,’ as being made payable to the mortgagees, but mere- 
ly recites that, ** Daniel Duval is justly indebted to the said 
parties of the second part, &c.”” The mortgage then is not con- 
tradicted by the production of securities payable to “ Maria 
Machado Caro’’ one of the mortgagees, but the reasonable in- 
tendment is, that although one of the parties is named in the 
notes, yet all, in whose favor the mortgage is made, are inter- 
ested in the proceeds, 

If the law be, as it has been determined in the cases cited from 
Johnson and Cowen’s Reports, then it is clear, that the securi- 
ties intended to be embraced by the mortgage, should be describ- 
ed with reasonable certainty, in order that they may be identi- 
fied by acomparison, or else they should be shown by extrinsic 
proof to be the evidence of the identical debt to which the mort- 
gage refers. ‘That parol proof of the identity of the debt is 
admissible, is sustained by the most respectable authority. 

In Shiveras e¢ al. y. Caig & Mitchell, 7 Cranch’s Reports 50, 
the mortgage purported to secure a debt of £30,000 sterling, 
due to all the mortgagees. But it was really intended to secure 
different sums due, at the time to particular mortgagees; advances 
afterwards to be made, and liabilities to be incurred to an uncer- 
tain amount. The mortgage was upheld, because it was execu- 
ted in good faith. The court remarking, that the real transaction 
appearing to be fair, though somewhat variant from that which 
is described; it would, therefore, be unjust and unprecedented to 
deprive the person, claiming under the deed, of his real, equitable 
rights, unless it were in fayor of a person who has been, in fact, 
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injured and deceived by the misrepresentation. And in Jackson 
ex dem. &c. vs Bowen, 7 Cowen’s Reports 19, the mortgage 
referred to a bond bearing even date for seven hundred and 
jifty dollars, executed by the mortgagor to the mortgagees. 
The bond intended to be secured was dated a few day’s prior to 
the mortgage, payable to the mortgagees and two others; and 
wasa bond of indemnity, &c. against a promissory note for 
seven hundred and fifty dollars, executed by the mortgagees and 
the two others to the mortgagor or order, dated November 18th 
‘1817; which the makers were obliged afterwards to pay. It 
was held that the variance was immaterial, and that the reference 
was sufficiently certain; or if not, that it might be made so by 
parol evidence, showing that the bond produced, was the one 
intended. These citations may suffice to show, that a mis- 
description of the debt intended to be secured, will not vitiate a 
mortgage; and that the variance may be explained by extrinsic 
proof. 

In concluding that a mortgage cannot assign the right to the 
mortgaged property, without also assigning the debt to which it 
is an incident, we do not desire to be understood as intimating 
that it is incompetent for the mortgagee to relinquish, by contract, 
the possession to a third person, at any time, until the debt is 
paid. —But the defendant does not claim to occupy under such a 
contract—he insists upon the validity of the assignment io him- 
self. 

In the case before us, no evidence was offered to show that by 
‘6 two certain bonds or obligations”’ as referred to tn the mort- 
gage, were intended the two promissory notes produced at the 
trial, but the reverse is rather inferable. The admission of the 
notes, without this additional proof according to the view we 
have taken, was erroneous. 

2. The common law gave to the legal owner, an extra judicial 
and summary remedy by entry, when another person, having no 
right, had previously taken possession of lands and tenements. 
In such case the party entitled, might make a formal but peace- 
able entry thereon, declaring that, thereby he took possession, 
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and this notorious act of ownership, was considered equivalent 
to a feodal investiture by the lord. And this entry gave seizin, 
or put into immediate possession him that had a right of en- 
try on the estate, and thereby made him complete owner and 
capable of conveying from himself by either descent or purchase. 

This remedy, by entry, was allowed only in case of ouster by 
abatement, intrusion and disseizin; for the original entry of 
the wrongdoer being unlawful, a remedy was afforded by the 
mere entry of him who had right. And this right of entry was 
taken away by a descent cast. 

The descents, which take away entries, are when any one, 
seized, by any means whatsoever, of the inheritance of a cor- 
poreal hereditament, dies, by reason whereof the same descends 
to his heir: in such case, however feeble the right of the an- 
cestor might be, the entry of any other person who claims title 
to the freehold is taken away; and he cannot recover possession 
against the heir, by this summary method, but is driven to his 
action to gain a legal seizin of the estate. And the reason why 
the right of entry is tolled, is, first, because the heir comes to 
the estate by act of law, and not his own act; the Jaw, therefore, 
protects his title, and will not suffer his possession to be divested, 
till the claimant has proved a better right. Secondly, because 
the heir may not suddenly know the true state of his title, and 
therefore, the law, which is ever indulgent to heirs, takes away 
the entry of such claimant, as neglected to enter on the ancestor, 
who was well able to defend his title; and leaves the claimant 
only the remedy of an action against the heir. Thirdly, because 
the rule was adapted to the military spirit of the feodal system, 
and tended to make the feodatory bold in war; since his children 
could not, by any mere entry of another, be dispossessed of the 
Jands, whereof he died seized. And /astly, because it was 
agreeable to the dictates of reason, and the general principles of 
the common law. [3 Bla. Com. 174 to 179: 2 Bac. Ab. 304 to 
312: 3 Reeve’s Eng. L. 16: 4 Ibid. 236: 2 Hilliard’s Ab. 
177 and 190: Co. ].it. 266. a. 238. a. 240. b. 256. a. Adams on 
Ejectment 41 to 45: Taylor vy. Herde, 1 Burr. Rep. 60: 12 
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East’s Rep. 41: Carter v. Tash, 1 Salk. Rep. 241: Doe ex dem. 
v. Staple, 2 T. Rep. 684, 

Though the effect of a descent cast, upon the right of entry 
in the cases enumerated, is generally, as we have stated it, yet 
there are exceptions to the rule. [See 2 Bac. Ab. 307 to 311, 
and the authorities above.] And it has been held, that ejectment 
lies after a descent cast, though there is no right of entry* 
[Mockbee v. Clagett, 2 Har. & McH. Rep. 1, and 3 Ohio Rep. 
237.] So, also, where the entry of the party, or his ancesior, 
was originally lawful, and the continuance in possession only 
unlawful, the entry is not tolled. [Dowl & R. Rep. 41.] But 
it is needless to consider this doctrine further, since it is clear 
that even conceding the common law, in this particular, to be in 
Sull force here, it cannot be applied to the defendant as the as- 
signee of the mortgage to the Caro’s. 





Supposing the assignment to be valid, we have seen that the 
assignee was placed in the same situation which the mortgagee 
proviously occupied. Now the mortgagee had a continuing 
right of entry, which he might exercise at any time; or he 
might, at his election, permit the mortgagor to retain the posses- 
sion. It is said the mortgagee is entitle to the possession, that 
he may prevent waste, and keep the property from being les- 
sened in value in any way, and alsoto enable him to receive the 
rents and profits. (Southerin e¢ ad. vy. Mendrum, 5 N. Hamp. 
tep. 420: Newhall v. Wright, 3 Mass. Rep. 138.) For so long 
as he permits the mortgagor to remain in possession, he has no 
right to the rents and profits. (Hz parte Wilson, 2 Vesey and 
B. Rep. 252.) The right of entry then, in such a ease, results 


from the contract of the parties: it is a continuing right, to be 


exercised or not, at the pleasure of the mortgagee; and depend. 
ing upon contract, cannot be divested by the death of the mort- 
gagor, or other event, which does not annul the mortgage, or 
bar a remedy upon it. Other reasons might be stated, to 
show the inapplicability of the doctrine, in regard to a descent 
cost, to the case of the defendant; but those already noticed are 
deemed conclusive. 
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3. Since the argument at the bar, a gentleman interested as 
counsel in another case, in sustaining the views of the plaintiffs, 
upon the point we are now to examine, has submitted to us, 
some written suggestions, with a reference to authorities, in 
which he insists, that the limitation in regard to suits against ex- 
ecutors and administrators, is materially different, in its opera- 
tion and effect, from the general statute of limitations. That, 
although an administrator may not be bound to plead the general 
statute, yet he is bound to plead the statute which relates to 
him, in that character; and that the latter act not only bars the 
remedy, but extinguishes the debt. And further, so regardful 
is the lav, of the interest of all parties, who are entitled to any 
part of the estate of deceased persons, that the plaintiff, in de- 
claring, must show that his demand is not barred by a failure to 
present it within the propertime. It isthen concluded, that as 
the debt intended to be secured is the principal, and the mort- 
gage the incident, the debt being extinguished by the statute 
prescribing the time, within which claims against the estate of 
a testator or intestate, must be presented to the personal repre- 
sentative, the mortgage of consequence ceases to retain a valid 
existence. 

This argument is attempted to be sustained, by decisionsof the 
supreme court of Massachusetts, founded on the legislation of 
that State. The first enactment declares, that ** No executor or 
administrator, after having given notice of his appointment, as 
provided in the first section, shall be held to answer to the suit 
of acreditor of the deceased, unless it be commenced within 
four years from the time of his giving bond as aforesaid, except- 
ing in the cases hereinafier excepted.” Jt has been held, that 
this special limitation is not created for the personal convenience 
of the executor or administrator, but for the benefit of the per- 
sons interested in ‘the estate he may represent ; and that 
although an administrator is not bound to plead the general 
statute, yet he is bound to plead this statute which relates 
directly to himself. And further, that although an acknow- 
Jedgment by an executor or administrator, after the time 
limited by the general statute, may revive a debt against the tes- 
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tator or intestate, yet his acknowledgment will not have that 


effect, if the time prescribed by the special statute has elapsed. 
For, being bound to plead the latter, whenever it would bar the 
debt claimed, no promise or admission on his part, could operate 
to defeat the plea. @nd last/y, the special act not only suspends 
the remedy, but extinguishes the debt. (Brown ef al. v. An- 
derson, Administrator, 13 Mass. Rep. 201: Scott v. Hancock 
et al. ibid. 162: Emerson v. Thompson ef a/. 16 Mass. Rep. 
429: Thompson v. Brown ef a/. 16 Mass. Rep. 172: Dawes v, 
Shed e¢ a/. 15 Mass. Rep. 7: Hall v. Bumstead 20 Pick. Rep. 
2: Angell on Lim. 28% to 290. 

There is certainly nothing in the terms of the act cited, to 
show that the debt isextinguished. It merely declares, that the 
executor or administrator shall be held to answer to the suit of 
any creditor, &c., not that he snall not be bound to pay the debt. 
This language is not more stringent than that employed in the 
general statute of limitations of Massachusetts, which is as fol- 
lows: “ The following actions shall- be commenced whithin six 
years next after the cause of action shall accrue, and not after- 
wards,”? &c. It is the acknowledged office of the courts of Mas- 
sachusetts, to expound her own statutes; yet we cannot help 
thinking, that harmony of decision would have been better pre- 
served by determining that the special, like the general act, mere- 
ly barred the remedy. 

In some of the cases cited it is regarded as a clear principle 
that a promise by an executor or administrator, will remove the 
bar of the general, though not of the special statute. This dis- 
tinction in our opinion, is not defensible. In neither case will 
the promise revive the remedy. In Peck v. Botsford, 7 Cown, 
Rep. 180, the supreme court of Connecticut in considering the 
effect of such a promise say, ** our laws regard an executor as an 
agent or trustee; without any beneficial interest given to him by 
the will. The personal property is indeed vested in him to pay 
the debts and legacies of the deceased. The residue goes to the 
heir or devisee. His duty isto settle the estate according to 
law; and not to subject it to debts by his admission.”” The 
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case of Thompson v. Peter, 12 Wheat. Rep. 563, isan authority 
quite as direct (o show that an executor or administrator cannot 
revive a debt against the estate he may represent by a promise 
to pay. 

In Gookin v. Sanborn ef al. 3 N. Hamp. Rep. 491, it was 
held that a claim against the estate of a deceased person is extin- 
guished, if not exhibited to the executor or administrator within 
the time prescribed by law. But the terms of the statute of New 
Hampshire are so explicit that the court could have attained no 
other conclusion. So far as need be noticed, they are as follows: 
‘¢ That in case any creditor shall neglect to exhibit his or her 
demand against said estate, to the executor or administrator with- 





in the term of two years next after proving the will, or taking ad- 
ministration &e., such demand shall be extinguished, and the 
creditor totally barred from recovering the same.” 

The remaining provision of the Massachusetts statute, on 
which one of the authorities cited rests, is in these word: “ Af- 
the settlement of any estate by an executor or administrator, and 
after the expiration of the time limited for the commencement 
of actions against him, by the ereditors of the deceased, the heirs, 
next of kin, devisees and legatees of the deceased, shall be lia- 
ble in the manner provided in the following sections, for all 
debts which could not have been sued for, against the executor 
or administrator, and for which provision shall not have been 
made, &c.”? Again: “any such creditor whose right of action 
shall first accrue, after the expiration of the said time of limita- 
tion, and whose claim shall not have been presented to the judge 


of probate, or, if presented, shall not have keen allowed, &c., 
may recover the same against the heirs and next of kin, of the 


deceased, and the devisees and legatees under his will, each one 
of whom shall be liable to the creditor, to an amount not exceed- 
ing the value, whether of real or personal estate, that he shall 
have received from the deceased,”’ &c. ** And provided further, 
that no such suit shall be maintained, unless it be commenced 
within one year next after the time when the right of action shall 
first accrue.’ (Rev'd. Statute of Mass. ed. 1836, p. 448.) In 
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Hall v. Bumpstead e¢ a/ 20 Pick. Rep. 2, it was decided that in 
an action against an heir, the plaintiff must bring himself within 
this enactment, and the declaration must show, that administra- 
tion had been taken out on the estate of the ancestor, that the 
demand was not due, and payment of it could not have been 
claimed and enforced within four years after the grant of ad- 
ministration, and that the action was brought within one year 
after payment of the demand could, by law, beenforced. It is 
argued, upon the authority of this case, that it is incumbent 
upon a party, who sets up a claim against the estate of a deceased 
person, to show affirmatively in his pleading, that the claim was 
presented to the executor or administrator, within the proper 
time, We think the case cited. gives no countenance to the con- 
clusion attempted to be deduced from it. An executor or ad- 
ministrator is liable to the payment of the debts of his testator or 
intestate to the extent of the assets, in virtue of the common 
law; ard all that is necessary in pleading, either at law or in 
equity. is to set forth, with legal precision, a demand, which the 
deceased is liable to pay. Matters of avoidance must come from 
the defendant. But the liability of the heirs is of an extraordi- 
nary ¢haracter—created by and depending upon the statute; and 
according to all analogy, a party suing the heirs must bring 
himself within the provisions of the act by apt averments and 
proof. And in conformity to this view, is the principle of de- 
cision in the case cited. ‘This disposes of the written sugges- 
tions submitted to us, so far as they are pertinent tothe present 
inquiry; and our opinion is, that they do not establish the con- 
clusion, that the bar of the debt intended to be secured, operates 
in bar of all proceedings on the mortgage. - 

But we have a statute of our own, in reference to which this 
point must be considered: it is in these words: * All claims 
against the estates of deceased persons, shall be presented to the 
executor or administrator, within eighteen months after letters 
testamentary, or letters of administration shall have been granted 
to said executor or administrator, and not after; and all claims 
not presented within the time aforesaid, shall be forever barred 
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from arecovery: Provided, That the provisions of this section 
shall not extend to persons under age, feme cover/, persons insane, 
or non compos mentis, to debts contracted out of this territory, 
nor to claims of heirs, or legatees, claiming as such.” ‘This 
statute does not require the creditor to sue within any definite pe- 
riod, but merely directs that his claim shall be presented. The 
consequence of a failure to present it, is not an ex/inguishment 
of the demand, but merely a dar of ils recovery. Here then, there 
is no ground for the argument, that the debt being extinguished, 
the mortgage which is mere incident, becomes also inoperative. 

We have already seen that a mortgagee of land has three 
several remedies. 1. An action upon the bond or other evi- 
dence of indebtedness, intended to be secured. 2. An action 
to recover the possession; and 3. A suit in equity, with the 
view to a foreclosure and sale. And he may prosecute all or 
either of these remedies at the same time, until he obtains satis- 
faction. ‘Such being the law, we cannot conceive how the loss 
of one remedy should bar the others. (Lamb vy. Clark, 5 Pick. 
Rep. 193: Miller e¢ ad. v..Miller,7 Pick. Rep. 133: Ferriss v. 
Ferriss, 1 Root Rep. 465: Ashley v. Hill, 6 Conn. Rep. 246.) 
If the duty still remains, the plaintiff may adopt any appropriate 
means for its enforcement. 

A mortgage, as we have seen, passes to the mortgagee, as be- 
tween himself and the mortgagor the estate in the land; and 
therefore gives something more than a mere security for a debt. 
lt confers a specilic lien upon property, of which the mortgagee, 
unless restrained by contract, may at any time take possession 
and retain it, until the debt is paid: and consequeatly the de- 
cisions, in regard to the effect of liens, after the statute has run 


against the debt, are strictly applicable. In Spears v. Hartley, 
3 Esp. Rep. 81, Lord Eldon declared it as his opinion, that 
though the statute of limitations bas run against a demand, if the 
creditor obtains the possession of goods, on which he has a lien 
for a general balance, he may hold for that demand, by virtue of 
the lien. And in Higgins v. Scott, 2 Barnw. & Adol. Rep. 431: 
Flyatt, an attorney, elaimed a lien upon a judgment, though his 
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debt was barred by the statute of limitations; whereupon it was 
contended that the lien was gone. But the court held, that the 
statute barred the remedy but not the debt, and that the attorney 
who had taken no steps to recover his costs for six years, had 
still a right to be paid from the sale of the property under exe- 
eution. True, these are cases of a lien on personal estate, but 
the principle which influenced their decision is strictly applica- 
ble to real estate; and the continuance of the lien, in respect to 
both descriptions of property, must depend upon the existence 
of the debt. 

The estate of the mortgagor, (in order to make the security 
available,) having vested in the mortgagee, so long as the debt 
eontinues, he should be permitted to reduce the mortgaged pro- 
perty into posession at any time, until the statute has run against 
an action of ejectment. Or he might waive that remedy and 
proceed in equity for a foreclosure and sale. ‘his conclusion 
seems necessarily to follow from the consideration that, the sta- 
tute operates to defeat the remedy, without discharging the duty. 

It may seem, quite a refinement to speak of aright as exist- 
ing, which can never be revived or enforced, yet a long con- 
tinued course of decision, has so often recognized it, in the con- 
struction of the statute of limitations, that it may be considered 
a principle too firmly fixed to be changed, save only by legisla- 
tion. 

The mortgagee then, having a specific lien for the payment of 
his debt, there can be no reasen why he should advise the ad- 
ministrator of his debt, in order to have the benefit of the lien. 
The grant of letters of administration does not confer upon the 
grantee the right to administer the realty. True, he may ask 
and upon proper proof obtain an order from the court appoint- 
ing him, for the sale of the land of the deceased, for payment 
of debts, &c. but he cannot receive the proceeds until he exe- 
cutes an additional bond. This being the case, surely there is 
no necessity for presenting to the administrator the claim of the 
mortgagee; unless the security is deemed insufficient, and the 
estate of the deceased is looked to for the deficiency—-in the lat- 
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ter case, the presentation of the claim, as required by our statute, 
is indispensable. 

This view, is decmed sufficient, to show that the validity of 
the mortgage assigned by the Caro’s to the defendant is not im- 
paired by the failure to present the notes intended to be secured 
to the administrator of Duval, within the time limited by statute. 
[See Belknap vy. Gleason, 6 Conn. Rep. 2d series 160: Lingan 
vy. Henderson, 1 Blands, Rep. 282: v. 

2 Hals. Rep.: Hughes ef al. v. Edwards and wife, 9 Wheaton’s 
Rep. 489: Elmendorf v. Taylor, 10 Wheaton’s Rep. 152. 

IV. In respect to the deed from Maria Machado Caro and 
Catharine Duval to the defendant, its inadmissibility was not 
shown to the circuit court, so as to have authorized its rejection. 
The plaintiffs objection to it, was founded upon the assertion, 
that the grantors had no tranferable right to the property em- 
braced by their deed. No evidence was adduced to the court to 
sustain the objection, and the court could not regard it as well 
founded, merely upon the suggestion of counsel. The defend- 
ant might have given in evidence a conveyance from Mrs. Caro 
and Mrs. Duval, and then have shown by proof, that they had 
such a title as was the subject of sale. If this auxiliary proof 
was not offered, the plaintiffs might then have called upon the 
court to reject the deed, or instruct the jury as to its legal effect. 
But the bill of exceptions does not thus present to us the legal 
question. 

V. The letters from the defendant to Mrs. Duval, during her 
residence in Cuba, do not tend directly to destroy the title 
which the defendant had sought to establish by his proof; nor do 
they directly aid the plaintiffs’ title. And if they were admis- 
sible for any purpose, it was as indirect evidence to impair the 
defendants title, by showing that so far as it was deduced from 
Mrs. D. it had its origin in fraud, and was of consequence, void. 
In thus limiting the only purpose for which these letters to be 
received by the jury, it will follow from what we have said, that 
the circuit court did not err. 

VI. The depositions taken in the suit in chancery, were 
rightfully rejected. Under the circumstances in which they 
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were offered, they would have been inadmissible, though the 
parttes had been the same at law as in equity. In Pleasants v. 
Clements, (2 Leigh’s. Rep. 474, 482,) it was determined that on 
the trial of an action at law, depositions taken in a suit in chan- 
cery, between the same parties, are not proper evidence, unless 
the witness be dead, or otherwise incapable of attending the trial. 
Our statutes in regard to depositions in suits at law, very clearly 
inhibit the admission of such proof. 

VII. It is unnecessary to inquire whether the land in contro- 
versy, lying between Water street and the channel of the river, 
vested in Hunt and the Caro’s, under the mortgages from Duval, 
or whether the plaintiffs, as the heirs of the mortgagor, are not 
entitled, under the act of Congress of the 26th of May, 1824, 
‘Granting certain lots of ground to the corporation of the city 
of Mobile, and to certain individuals of the said city,’’ as the 
question will not probably arise on a subsequent trial. In the 
ease of the Mayor and Aldermen of Mobile v. Eslava, (9 Port. 
Rep. 577) it was decided that the act referred to, did not interfere 
with the rights of riparian proprietors, and fhat Congress 
did nol possess the constitutional right to grant the shore of 
the navigable walers within the States. If the part of the land 
sought to be recovered in virtue of the act of Congress, was, at 
the period stated in the act, embraced (as it is supposed) within 
the limits of the shore, then the case cited, is decisive of the 
point. 

VIII. We think the court very properly refused to instruct 
the jury that the purchases made by the defendant, of the real 
estate of Daniel Duval, did not inure to the plaintiffs so as to au- 
thorize them to recover at law. The plaintiffs did not make the 
defendant their attorney, and as he did not act in that capacity, 
they could not object to his purchases merely because he was an 
agent. Mrs. Duval did not, nor could have invested the defen- 
dant with authority to purchase the property of her intestate’s 
estate, for the benefit of those interested therein—nor does it ap- 
pear that she ever insisted upon the benefit of any purchase 
made by him. 
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It appropriately pertains to equity, to set aside a purchase 
by a trusteee or agent, made at a sale on account of his cestui 
que trust. That tribunal alone can do justice betweea the par- 
ties, by placing them in statu guo. And in that tribunal too, 
the plaintiffs if they have been injured, and will make out a prop- 
er case, can obtain redress. It might be competent for them to 
show that the defendant availed himself of his agency to their 
prejudice, and became the purchaser of the land of their father’s 
estate, ata sum less than its value. (Saltmarsh v. Beene, 4 
Porter’s Rep. 283, and cases there cited.) 

IX. By the twenty-first rule for the government of the prac- 
tice in chancery, (1 Stew’t. Rep. 618) it is provided that 
“where a suit at law and a bili in chancery, are instituted for 
the same claim or demand, the defendant on suggestion, sup- 
ported by affidavit, may move the court to inspect the records, 
and if it appear that the two suits are for one and the same cause 
of action, it shall be ordered that the plaintiff elect, in which 
he will proceed, and that he dismiss the other. 

This rule is imperative, and requires that the plaintiff shall 
dismiss either his suit in equity, or at law, where the causes for 
which they are brought are identical. If therefore the circuit 
court upon an inspection of the records, was satisfied as to their 
identity, the refusal to permit the name of the defendant to be 
stricken from the record at law, or a nolle prosequi to be entered 
as to him was clearly proper,—the rule leaving no discretion as 
to the course of procedure. 

The other questions arising upon the second bill of exceptions, 
cannot now be considered—they regularly come up, on a revis- 
ion of the ease in chancery. 

Other points than those examined have been raised, but the 
view already taken, will most probably lead to a decision of the 
case on its merits, and we consequently deem it unnecessary to 
notice them more particularly. Without attempting to recapit- 
ufate the various questions adjudged, we will content ourselves 
with declaring that the judgment of the circuit court is reversed, 
and the case remanded. 
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ACCOUNT OPEN. 

1. An open account is one in which some term of the contract is not settled by 
the parties, whether the account consists of one item or many. Sheppard v. 
Wilkins. 62. 

2. Thus, where five loads of corn were sold at the same time and delivered, and 


there was no stipulation as to the price, itis an open account. Ibid. 
ACTION. 

1. A witness can have several actions on several certificates for his attendance, 
and it is no defence to a suit on such a certificate, that a former recovery has 
been had in another suit by the same plaintiff on another certificate. Hill v. 
Proctor & White. 576. 

2. When a witness has proved his attendance within five days after the deter- 
mination of the suit in which he was subpoenaed, and has secured the proper 
certificate from the clerk; his right of action is complete against the party who 
subpeenaed him, and he is not obliged to delay his suit to wait the result of an 
execution against the unsuccessful party. Ibid. 

See Partners AND ParTNERSHIPS, 7, 8. 


AMENDMENTS. 


1. When the plaintiff is allowed to file additional counts to his declaration, after 
the reversal of a judgment in the same cause, it is the exercise of a discretion. 
ary power, which is not the subject of revision in an Appellate Court. Hol. 
loway v. Lowe. 246. 


APPEALS AND CERTIORARI. 

1. On appeal from the judgment of a Justice of the Peace, the trial is had de novo, 
on the merits of the case, it is therefore, error to quash the proceedings for a 
defect in the warrant. McCrory v. Smith. 157. 

- The County Court may revise on appeal, the judgment of a justice of the 
peace, rendered against a constable and his sureties, upon a notice alledging 
that the former had failed to execute a writ of capias ad satisfaciendum, 
theretofore placed in his hands, at the suit, &c. Patterson et als. v. Grace. 
264. 

- Though the statutes in respect to the subject, do not authorize the rendition 
of a judgment against a constable and his sureties, on notice and motion for 
failing to “‘ execute ” a ca sa, yet as cases taken from a justice of the peace, to 
the County and Circuit Courts, are to be tried de novo, it is allowable to a 
plaintiff to amplify in the statement, he may file on appeal, the grounds of his 
motion.  Jbid. 
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APPEALS AND CERTIORARI—Continued. 
4. A judgment against a constable and his stireties, for a failure to return final 


process, must be limited to the amount for which the same issued, with inter. 
est thereon from the date of the judgment to the time of making the motion, 
together with the costs of the motion. Jbid. 


5. Where, on an appeal from a justice of the peace, the amount in controversy 


exceeds twenty dollars, the case must be tried by a jury ; unless the mode of 
trial is waived by the form of pleading, or otherwise. bid. 


See Justic& oF THE Peace, 3. 
ARBITRATION AND AWARD. 


1, 


2. 


An agreement to refer a controversy arising out of a covenant of warranty, is 
not a bar to an action on the covenant. Bozeman v. Gilbert. 90. 

A mere agreement between the parties to a contract, that they will refer all 
matters in controversy between them, to the arbitrament of disinterested per- 
sons, cannot be enforced either in a Court of Law ora Court of Equity. [bid. 


. When the judgment of the Court, confirming an award of arbitrators, states 


that the “ arbitrators were sworn according to law,” if it does not appear from 
the record that an oath was administered to them before the award was made, 
this Court will intend that proof was made that such was the fact. Price v. 
Kirby. 184. 


. When arbitrators recite “ under their hands and seals” that an award was 


made, but omit making a scroll opposite their names, it is a sufficient compli- 
ance with the statute. Jbid. 


. No cbjection can be made to an award in the appellate Court, which was not 


made in the Court below; unless it appear from the record, that the award did 
not decide the matters in controversy. Ibid. 


. The statute of this State relating to awards, does not affect the right of sub- 


mitting to award, as regulated by the common law ; but merely gives to awards 
thus made, an effect which they had not at common law. Martin v. Chap- 
man. 278. 

A verbal submission to abide by the award of arbitrators, is valid ; and an 
award made pursuant thereto, will be binding, if the authority is not revoked 
before the award is made. Jbid. 


. C, as the agent of O, entered into a submission with A, to refer certain mat- 


ters to reference under the statute; the arbitrators made an award in favor 
of A, without stating against whom,—held that it was error to render judg- 
ment against C. Callahan v. McAlexander. 366. 


ASSUMPSIT. ACTION OF. 


1. 


In the action of assumpsit, it is not necessary, that the writ should be in a 
plea of “‘ Tresspass on the case ;” it is sufficient if it be “in a plea of the 
case.” CB. f- J. A. Stovall v. J. M.& L.S. Nabors. 218. 


. When the wife of D. filed a bill in Chancery for divorce and alimony, on the 


ground among others, that the husband was a lunatic; and the Chancellor 
made an order, allowing a thousand dollars per arnum, for the support and 
maintenance of herself and children ; the husband being afterwards restored 
to sanity, and the bill dismissed, held, that an action of assumpsit would lie 
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ASSUMPSIT, ACTION OF—Continued. 
against the husband, to recover a sum of money, due for the tuition of the 
children, on a contract made by the wife, pending the bill in Chancery 
Harris v. Davis. 259. 

. The action of assumpsit will lie upon an express parol contract, or where tlie 
circumstances of the transaction are such, that the law will imply a promise. 
And although this action, when founded on an implied liability, is greatly fa. 
vored, and has been likened to a bill in equity, yet it cannot be maintained. 
unless the plaintiff shows a legal right. E. B. & A. G. Westmoreland v. 
Davis. 299. 

. Nor will a promise by a defendant, to pay money, be implied, unless he was 
under a legal obligation to pay. Ibid. 

. Where the guardian of a lunatic, purchased merchandize (which was charged 
to him) for the use of the lunatic and his family, an action cannot be main- 
tained against the lunatic, upon an implied promise to pay the amount, though 
he has recovered his reason, and his property been restored to him, without 
the guardian’s retaining any part of it, to indemnify himself for his liabilities on 
accountof his ward. At the time the purchases were made, the lunatic was 
not in a condition to make himself liable upon an implied promise, and subse. 





quent events cannot create it. Ibid. 

. But as the debt was contracted on account of the lunatic and his family, he is 
under a moral obligation to pay it; and a promise, after a return of his reason, 
would be binding. So, he would be liable, upon a implied undertaking, to re. 
imburse the guardian, should he pay thedebt. Jdid, 


. Money voluntarily paid under ignorance of the law, cannot be recovered back 
in an action for money had and received. The Trustees of the University of 
Alabama v. Keller, Executrix, &c. 406. 


ATTACHMENT. 

1. A statement in an affidavit for an attachment, that the defendant is * about to 
abscond himself and his property out of the State,” is equivalent to alledging 
that the defendant is about to remove himself and his property out of the 
State, privately, and therefore is substantially within the statute. Ware v. J. 
& W. Todd, Administrator. 199. 

2. Although the proper direction of process of attachment is, to the sheriff, yet, a 
judgment will not be reversed because the attachment is directed to any law- 
ful officer, if it is executed by the proper officer. Ibid. 

3. A judgment cannot be rendered before the maturity of the demand, although 
the statute authorizes an attachment to issue in certain cases, before the debt is 
due. Ibid 

4. In such a case the proper course is tostay proceedings until the maturity of the 
debt, and then to proceed to judgment as in other cases. Ibid. 

5. Anattachment may be sued out against one of several partners, without joining 
the others. Green v. Pyne. 235. 

6. An attachment ought not to be quashed, because the articles of personal 
property levied on, are not specifically described in the sheriff’s return. Ibid. 

7. An attachment sued out previous to the act of 1837, ought not to be quashed 





452 INDEX. 


ATTACHMENT—Continued. 
because levied on land, as well as personal estate. It may be doubted whether 
the levy on the land would have any effect; but is certain that the levy on the 
personal estate, is a good execution of the process. Ibid. 

8. The. return of a sheriff to a judicial attachment, against three defendants, that 
by virtue of the writ, he had levied on certain slaves, and that the same were 
replevied by the bond of the defendant, is conclusive to show that the slaves 
were the property of all the defendants. Kirksey et als. v. Bates. 303. 

. When an attachment is sued out, under the act of December, 1837, “ to ex- 
plain and amend the law in relation to attachments,” as auxiliary to a suit then 
existing, it is not necessary to alledge in the attachment, the existence of a 
previous suit. Hounshell v. Phares. 580. 

10. If an attempt were made to set up such an attachment, as an original suit, it 
could be defeated by plea inabatement. Ibid. 

See Lien, 5. 

ATTORNEY AT LAW. 

1. An attorney at law, in virtue of his ordinary powers, cannot delegate his 
authority to another, so as to raise a privity between such third person and his 
principal, or to confer on him as to the principal, his own rights, duties and 
obligations. Johnson v. Cunningham. 249. 


BAIL. 

1. In debt or sci. fa.against bail, the bail will be permitted to shew by plea, that 
the plaintiff did not comply with the requirements of the statutes before de- 
manding bail. Kennedy v. Rice. 11. 

2. Bail will not be allowed to dispute the cause of action, or the truth of the affi- 
davit filed by the plaintiff as a pre-requisite to the demand for bail. Ibid. 

3. The act of the Ist February, 1839, abolishing imprisonment for debt, does not 
authorize the discharge of a debtor then in actual or constructive custody. Ib. 

4. Bail, notwithstanding this act, is liable for the debt on the return of non est 
inventus to a ca. sa. properly sued out; and is authorized to arrest and sur- 
render their principal in discharge of themselves, in the same manner as before 
the act. Ibid. 

5. If a ca. sa. since the statute, is sued out without the necessary affidavit- 

Quere—whether the bail may not plead the omission in bar of the sci. fa. Ibid, 

BAILMENT.—See Conrracrt, 18. 
BANK. 

1. To sustain a judgment by default, on a motion by a bank, under the statute, 
the liability of the defendant must be shown by the judgment entry, as well 
as the notice and certificate which authorized the court to exercise the sum- 
mary jurisdiction. Clements, Hall, Gindrat and Steele v. The Branch of the 
Bank of the State of Alabama, at Montgomery. 50. 

Q. If a Bank is authorized by its charter to receive money on deposit, Quere, 
whether, under this power, it may not lawfully undertake to colleet moneys, 
on all negotiable commercial securities, when no other act is necessary to be 
dene than to forward the securities to their place of payment, and demand 
and receive the money. The Branch of the Bank of the State of Alabama, a‘ 
Montgomery y. Knox & Co. 148. 
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BANK—Continued. 


3. 


10. 


11. 


12, 


12. 





When a bank is authorized by its charter, to deal in bills of exchange and 
discount notes made negotiable and payable at the bank, with two or more 
good and sufficient securities, it may, under this power, undertake to collect 
bills of exchange on other places; the restriction, if one is imposed by these 
terms, only extends to promissory notes. Ibid. 


. If a bank receives a bill for collection, and omits to present it at the proper 


time and place, for payment, and a loss is sustained in consequence of this 
omission, the bank is liable to the extent of the loss. Ibid. 


. If the owner of a bill, on which the remedy has been lost by the neglect of a 


bank, or its officers, withdraws it from the custody of the bank, he does not 
thereby waive his action against the bank, nor will the pursuit of any of the 
parties, discharge the bank from the liability to answer for its negligence. Ib. 


- The President pro tem. of the Branch Bank at Mobile, may certify under its 


charter, that a note sued on, is bona fide the property of that Branch. Ban- 
croft v. The Branch of the Bank of the State of Alabama, at Mobile. 230. 


. A prayer that the * Branch of the Bank of the State of Alabama, at Mobile, be 


made a party to the bill, by serving a copy of the saine on John B. Norris, the 
President thereof,” though not very formal, is sufficient to evince the intention 
to make the bank a paity. Walker et als. v. Hallett. 379. 


. But in such a case, the subpcena must issue to the bank; and if issued to its 


President, commanding him to appear and answer, a judgment pro confesso, 
. * ° 
cannot be taken against the bank, for want of an answer. Ibid. 


. The President of a bank, or other officer of a corporation, may be made a 


party to a bill in chancery, and required to answer upon oath. Ibid. 

It is not within the scope of the powers ordinarily conferred upon the Cashier 
of a bank, to appear to, and defend suits against the corporation; and conse - 
quently he cannot answer a garnishment which has been sued out against it. 
Such an answer should be made under the common seal of the bank, either by 
the express authority of the Directors, or President, who thus far, is the execu- 
tive officer of the board. The Branch Bank at Mobile v. Poe 396. 

If any person who borrowed money of the State Bank, or either of its Branches, 
under the provisions of the act “to extend the time of indebtedness of the 
Bank of the State of Alabama, and its Branches, and legalizing the suspen- 
sion of specie payment of the same, and for other purposes,” fails to pay any 
instalment as it falls due, so much of the sum borrowed as remains unpaid, be- 
comes due instanter, and the President of the proper bank should proceed to 
collect the same. Sale et al. v. The Branch Bank at Decatur. 425, 

The certificate of the President of the Bank, as to the property in the evidence 
of debt sued on, must identify it with reasonable certainty, and by some other 
description than its amount. Ibid. 

Where a notice that a motion will be made against a debtor of the bank for 
judgment, and a certificate as to the proprietorship of the debt sought to be re- 
covered, is found in the transcript of the record sent up; and the judgment re- 
cites that the plaintiff ‘‘ produced the notice and certificate of the President c¢ 
the Bank indorsed thereon;” it will be intended that the notice and certificate 
found in the transcript, were acted on in the court below, and consequently 
95 
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BANK—Continued. 
they may be regarded as a part of the record. White e¢ al. v. The Branch 
Bank at Decatur. 435. : 
See Summary Proceeprnes, 2, 6. 
See Brtus or Excuance anp Promissory Nores, 24. 
See Constitutionat Law, 1, 2. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Where one person intrusts another with his blank signature to be filled up for 
a@ particular sum, and to be used in a particular manner, if that confidence is 
abused, and the paper is filled up for a larger amount, and used in a different 
manner, he will be responsible to a bona fide holder for the amount for which it 
is filled up. Herbert v. Huie. 18. 

2. In such a case, the implied authority is given to the holder, to fill up the paper 
for any sum which he may have advanced upon it in good faith, and in ignor- 
ance of any fact which should have put him on inquiry. Ibid. 

3. Where a garnishee admits in his answer that he had made a promissory note 
in favor of the defendant in the judgment; but states that he had been notified 
of its assignment, or that a suit had been brought thereon, against him, in the 
name of certain persons styling themselves assignees, the plaintiff is not en- 
titled to judgment, without showing that the payee is still the proprictor'of the 
note. Stubblefield v. Hagerty. 38. 

4. Parol evidence admissible to prove that when a note was executed, there was 
an agreement to receive in part payment, a debt on another person. Murchie 
v. Cook & McNab. 41. 

5. A set-off by the maker of a promissory note, against an intermediate indorser, 
cannot be allowed, unless there is a contract between the parties, so as to al- 
low it, founded on some new consideration. Kennedy v. W. Manship and 
others. 43. 

6. A note, described as made at Columbus, Geo., after judgment, will not be 
presumed to have been made in the State of Georgia, fur the purpose of revers- 

*ing the judgment. Hargrove v. J. Smith & Co. 80. 

7. The want of jurisdiction in the Circuit Court, does not appear from the fact 
that only forty-eight and cighty-seven hundredths dollars, were due for princi- 
pal and interest, (computing the latter at eight per cent.) when the note was 
sued. Ibid. 

8. John S. Rhea, James Connor and James W. Rhea, describing themselves as 
partners composing the firm of Rhea, Connor & Co., declared against the 
defendant below, on a promissory note, payable to the firm. On the plea of 
non assumpsit, it was holden that although the note was not sufficient evi- 
dence in itself, that the plaintiffs were the members of the firm designated 
upon its face, yet it was admissible to show a promise to pay money, and the 
plaintiffs might adduce extrinsic evidence that they were the promissees. Bell 
v. Rhea, Conner & Co. 83. 

9. A promissory note, payable to a certain person or bearer, may be transferred 
by indorsement, so as to authorize the indorsee to maintain an action thereon 
in his own name. Kimmey v. Campbell. 92. 














INDEX. 








BILLS OF EXCHANGE AND PROMISSORY NOTES—Continued. 


10. 


11. 


12. 


13, 


14. 


16. 


18. 


19. 


20. 


21. 





In a suit brought by T. against M. & B. a note executed by T. and another, 
and payable to M. alone, would be a good off-set. Carson & Moore v. 
Barnes. 93. : 

A party indorsing a promissory note, impliedly affirms its genuineness, as well 
as that of all previous indorsements, and though his indorsee, in declaring against 
him, may in usual form alledge the making of the note, and its indorsement to 
the defendant, yet he cannot be required to prove it. Woodward v. Harbin. 104. 
The payee of a note, payable to himself or bearer, is a competent witness in a 
suit by the bearer, to impeach its consideration. The objection is to his credit, 
not to his competency. Davidson v. Love. 133. . 

When a Bank is authorized by its charter, to deal in bills of exchange and dis- 
count notes made negotiable and payable at the bank, with two or more good 
and sufficient securities, it may, under this power, undertake to collect bills of 
exchange on other places; the restriction, if one is imposed by these terms, only 
extends to promissory notes. The Branch of the Bank of the State of Ala- 
bama, at Montgomery v. Knox & Co. 148 

It a bank receives a bill for collection, and omits to present it at the proper 
time and place, fur payment, and a loss is sustained in consequence of this 
omission, the bank is liable to the extent of the loss. bid. 

If the owner of a bill, on which the remedy has been lost by the neglect of a 
Bank or its officers, withdraws it from the custody of the bank, he does not 
thereby waive his ection against the bank, nor will the pursuit, by action, 
of any of the parties discharge the bank from the liability to answer for its neg- 
ligence. Ibid. 

If the maker of a note resides out of the State when the indorsement is made, 
and this fact is known to the indorsee, he cannot maintain an action against 
his indorser, without averring some diligence to obtain the sum dye from the 
maker. Bristow & Rosser v. Jones. 159. 

If the plaintiff avers in his declaration that the maker was a non-resident when 
it became due, as an excuse for an omission to bring suit against him, the Court 
will not presume that the indorsee was ignorant of the maker’s place of resi- 
dence. Ibid. 

An acknowledgnent made by the maker of a note, to one who had once held 
the note as endorsee, will enure to the benefit of the holder. McRae v. Ken- 
non. 295. 

A promissory note may be re-issued by an indorsee after it is due, and after it 
was discounted in bank, and paid by him at its maturity with his own funds, 
Kirksey et als. v. Bates. 303. 

The law does not require that an indorsee of mercantile paper shall at all 
events, demand payment of the maker or drawer, and give notice of non-pay- 
ment to the indorsers. Itis enough if due diligence has been used, though no 
demand has been made. Roberts v. Mason. 373. 

Where a note on its face, was “ negotiable and payable at the office of discount 
and deposit of the Bank of the United States at Mobile,” it was held, not to im- 
pose upon an indorsee, the necessiiy of making a personal demand of the 
makers, but only a presentment on maturity, at the place designated. bid. 
And “the office of discount and deposit of the Bank of the United States at 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Continued. 
Mobile,” having ceased to exist previous to the maturity of the note, the indor- 
see was not bound to call on the makers for payment. Such a requisition 
would be to interpolate the contract between the indorsee and indorser, by 
superadding a further condition. in order to the liability of the latter. Ibid. 

23. The office of discount, &c. at Mobile, having been disposed of, previous to the 
maturity of the note, by the Bank of the United States to the Bank of Mobile, 
and the latter made the agent of the former, “for settling the affairs of the 
office of discount,” &c. did not make it necessary for the indorsee to demand 
payment at the Bank of Mobile. Ibid. 

24. Quere. Whethet an accommodation note, payable to the President, &c. of a 
bank, and discounted by them, can be protested for non-payment, so as to au- 

thorize a charge against the maker and his sureties for notarial fees. Atany 
rate, a protest is unnecessary. Sale et al. v. The Branch Bank at Decatur. 425. 

25. The bearer of a promissory note cannot sue in his own name, in consequence 
of the prohibition arising out of the act of 1837, entitled an “act to prevent 
the institution of illegal and oppressive suits in the United States Courts of this 
State.” Clark & Wellborn v. Field & Morgan. 468. 

26. Nor can the right to sustain an action be derived from the indorsement of one 
who holds a note as bearer. Ihid. 

27. Adrawer of a bill of exchange accepted for his accommodation, is not entitled 
to a notice of non payment. Evans, Administrator v. Norris, Stodder & 
Co. 5ll. 

28. As by the common law, promissory notes were negotiable, the presumption 
arises, in the absence of proof, that the common law has not been altered by 
statute, and that a promissory note made in the State of Georgia, is a negotia- 
ble instrument. Dunn v. Adams, Parmeter & Co. 527. 

29. But as promissory notes were not required, when dishonored, to be protested, 
at common law, it cannot be presumed, in the absence of proof of a change of 
the common law, in the State of Georgia, that promissory notes are protestable 
in that State; and therefore, the protest of a notary public is not evidence. Jb. 

30. The recital of a notary public, that he had ‘given due notice by notice ad- 
dressed to the party, by the first mail to Lafayette, Chambers county, Ala- 
bama,” is prima facie, sufficient evidence under the statute of notice. Ibid. 

31. Semble. The payment of a promissory note or bill, will not destroy its nego- 
tiability, when made by the last indorser; or when made by a prior indorser, 
if the subsequent indorsements are struck out, before it is again negotiated. 
Wallace v. The Branch Bank at Mobile. 565. 

32. Where a note is put in circulation by-fraud, the holder in such case is bound 
to show himself a bona fide possessor, and if he fail to do so, it will be a ques- 
tion for the jury, whether his possession is not mala fide. Jb‘d. 

33. Where the maker of a promissory note becomes the proprietor of it in the 
regular course of trade, (after it had been in circulation) it is extinguished ipso 
facto. Ibid. 

34. The plaintiff offered in evidence a bill of exchange, dated the Ist of August, 

1836, and payable five months thereafter; across the face of which, there was 

written a memorandum as follows: “ Pro. non acceptance 21st September, 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—Continued. 

1836, C. A. M.”— Held, that the memorandum was in form a noting of the bill 
for protest, and in the absence of explanatory proof, was evidence prima 
facie, that the same had been protested for non acceptance. Riggs, use, &c. 
v. McDonald. 641. 

35. Where a bill is presented for acceptance, and acceptance refused, to entitle 
the holder to recover of an indorser on a protest fur non-payment, it is neces- 
sary to prove that a notice of non-acceptance was duly sent, or delivered to 
him. Ibid. 

See INTEREST, 1. 
See Contract, 2. 
See Pieavinea, 8, 9. 


BONDS. 

1. Though the condition of a bond for the prosecution of a supersedeas, does not 
conform to the statute, yet as the bond was effectua! to delay the collection of 
the execution ; upon discharging the supersedeas it becomes absolute, and 
may be prosecuted as an obligation at common law. Hester, et als. vy. Keith 
& Kelly. 316. 

See IMPRISONMENT FOR DEBT, 4. 

See Venvor anv VEnpEE, 12, 13. 

See Cuancery, 34, 35. 


CHA Vi PERT Y—See Contract, 14. 


CHANCERY. 

1. Where money is placed in the hands of a receiver, pending the litigation, the 
Court may on the decision of the cause, direct its application, on motion. The 
Bank of Mobile v. The Planter’s and Merchant’s Bank. 109. 

2. But the Court cannot act in this summary mode where money has been paid, 
over to a defendant in satisfaction of an execution, by order of the judge grant- 
ing the injunction, according to the prayer of the bill. Ibid. 

3. If in such a case the injunction bond did not afford an adequate remedy, a 
suit in Chancery, where the rights of all the parties could be adjusted, would 
be the proper course. Ibid. 

4. When partners, who are also joint mortgagors, convey the mortgaged estate to 
a subsequent purchaser, and one of them dies pending the suit for foreclosure, 
it is unnecessary to make his personal representatives or his heirs at law, par- 
ties tothe proceedings. As the debt survives against the other partners, they 
are competent parties to contest the complainants demand, and to state an ac. 
count. Cullum, et als. v. Batre, Executrix of Batre. 126, 

5. Heretofore, the practice of allowing one defendant in a chancery suit to sue 
outa writ of error and assign errors, has been acquiesced in, without adverting 
to the evil which must arise when successive writs of error are sued out by 
more than one defendant Ibid. 

6. Hereafter, if one defendant, when there are more defendants than one, shall 
sue out a writ of error in a chancery cause, the same shall be dismissed un- 
Jess sued out in the name of all the defendants. Each of the defendants, 
when plaintiffs in error, in such a cause, may usually assign errors in the decree 

affecting his interests, without joining his co-plaintiffs inerror. Ibid. 
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CHANCERY—Contiznued. 


7. 


Where a writing executed asa contract, cither from fraud, mistake, accident, 
or want of skill, does not truly express the intention, or understanding of the 
parties, it is competent for a court of equity, upon clear and satistactory proof, 
to re-form the contract according to their intent. Paysant v. Ware & Bar- 
ringer, etal. 161. : 
Itisa rule both in equity and at low, that the allegata and probata must cor- 
respond. No matter how just the demand, which the complainant may make 
out by proof, if it does not harmonize with the allegations of his bill, he can- 
not recover. Clements, administrator, &c. v. Kellogg, by her next friead, &c. 
339. 

The agreement to give to the plaintiff the preference in the purchase of the 
reservation, at such price and on such terms as the defendant, Love, might 
prescribe, did rot impose upon the former, an obligation to become the purcha- 
ser. Thus far there was no reciprocity ; and the stipulation to offer to se!l, 
being uncertain and incomplete in its details, cannot be specifically enforced. 
Lewis v. Love & Lane. 335. 

The Cuurts of Chancery, under the new organization, must be opened within 
the three first days of the commencement of the term, as appointed by the 
act creating them; and on failure to do so, will stand adjourned to the next 
Court in course, by operation of law. An appearance will not cure the de- 
fect. Cullum v. Casey& Co. 351. 

The rules, regulations, and modes of proceeding, provided by law, for the reg- 
ulation of suits in Chancery, under the old system, apply to the new organi- 
zation of Chancery Courts. Ibid. 

An allegation that the complainant did not recollect that the writ was served 
on him, and was thereby prevented from appearing and defending the suit at 
law will not give the Court of Chancery jurisdiction after a judgment at law. 
Ibid. 

A supplemental bill, properly so called, is a bill brought for any new matter. 
arising after the filing of the original bill, and before it is brought to a hearing. 
Walker et als. v. Hallett. 379. ; 

It is filed by leave of the court, but the failure to obtain such leave, as it is 
granted ex parte, and as a matter of course, will not aiways be a fatal objec- 
tion ; the objection cannot be made in this court, by a party who is in contempt, 
nor at the hearing, if not objected to sooner. Ibid. 

Matters which existed at the time of filing the original bill, but omitted from 
ignoraace, or mistake, are the proper subject of an amendment of the original 
bill. Ibid. 

A party to a bill in chancery, is one against whom process is prayed. bid. 
A prayer that the ** Branch of the Bank of the State of Alabama at Mobile, 
be made a party te the bill, by serving a copy of the same on John B. Norris, 
the president thereof,” though not very formal, sufficient to evince the inten- 
tion to make the bank a party. Jbid. 

But in such a case, the subpena must issue to the bank ; and if issued to its 
president, commanding kim to appear and answer, a judgment pro confesso, 
cannot be taken against the bank, for want of an answer. [bid. 
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C HANCER Y—Continued. 

19. The president of a bank, or other officer of a corporation, may be made a 
party to a bill in chancery, and required to answer upon oath. Ibid. 

20. Resident infant defendants to a bill in chancery, must be served with process ; 

which, if they are of tender years, may be executed on their guardian or some 

of their near relations: non-resident infants must be notified of the penden- 
cy of the suit by publication, asin the case of adults. Ibid. 

Infants above the age of fourteen years, should be consulted in the appoint. 

ment of a guardian ad litem, if not attended with too much trouble or ex 

pense, as to which the chancellor will exercise a sound discretion. Ibid. 

22. The court may appoint guardians ad litem to non-resident infants; but no 
such guardian should be appointed in any case, until after service of process, 
or publication. Ibid. 

23. Proof should be made of the infancy of a non-resident defendant. Ibid, 

24. Competent persons should if possible be selected as guardians ad litem, and 
the court may make them reasonable compensation ; which in suits for the 

foreclosure of mortgages, may be taxed in the bill of costs. Ibid. 

25. It is improper to appoint the same person guardian ad litem, and master in 
chancery. Jbid. 

26. The report of a master, “‘ that it would be for the interest of the defendants to 
sell the estate in separate lots, if the premises can be conveniently divided,” 
not sufficiently definite to be the foundation of a decree for the sale of the mort- 
gaged property. Ibid. 


21 


27. The report should have stated, whether the property was susceptible of divis- 
ion; which portion it was for the interest of the defendants, should be sold; 
and should also have contained the evidence on which the report was founded. 
Ibid. 

98. A decree, which leaves it in the discretion of the master, to sell the whole, or 
a part, of mortgaged property, is erroneous. Jbid. 

29. Upon a sale being ordered, it is not error, that the master is not required to 
bring the money intocourt. Ibid. 

30. It is erroneous to direct successive sales, as the several instalments of a debt 
secured by mortgage, fall due. The decree should be for the amount then 
due, and the mortgaged property be directed to stand, as a security for the 
residue. Ibid. 

31. Where E. and B. entered into an agreement in writing, that E. should do the 
brick work and plastering on sixteen tenements, in St. Francis street, between 
Dearborn and Wilkinson streets, in Mobile, and on the completion of the 
work, B. agreed to give to E. a deed for three of the tenements, Held, that a 
specific performance would be decreed at the suit of E. who had performed 
the contract on his part. Ellis v. Burden. 458. 

32. Also, that the silence of the contract, as to which of the three tenements were 

to be conveyed to E. was no obstacle to a specific performance; as that was 

not a term of the contract, but related to the subject matter, as to which parol 
evidence was admissible ; and, that as the parties themselves, had subsequent- 
ly designated the tenements which should be conveyed to E. that equity would 
enforce it; but, :hat if such had not been the case, as the tenements were all 
of the same value, it was competent for the court to make the designation. Jd. 
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33. A court of chancery will not decree a specific performance, where it would 
operate unjustly on, or be greatly prejudicial to the defendant. Ibid. 

34. When a bond is assigned to the executrix of the obligor and another, and the 
executrix assigns her interest in the same to her co-assignee, the latter may 
maintain a suit in equity on the bond against the executors and executrix of 
the obligor. Crawford and another v. Childress’ Executors and Execu- 
trix. 482. ; 

Though the legal proprietor of a lust bond may maintain an action at law (by 
statute) for the recovery of its amount, the jurisdiction which originally per- 
tained to equity in such a case, is not divested. Ibid. 

. Semble. According to the practice in the English Chancery, where a demur- 
rer is te the whole bill, it is overruled by a plea covering the same ground, and 
the plea in its turn is superseded by an answer which presents the same mat. 
ter in defence. But a different practice prevails here by statute, which 
makes it “ awful for the defendant to embrace all the matter of his plea and 
demurrer, either general or special in his answer,” and dispenses with the ne- 
cessity of a defendants filing a plea or demurrer in form. Ibid. 

And a plaintiff cannot object at the hearing that a defendant instead of insist. 
ing upon the matter of a plea and demurrer in his answer, has demurred, 
pleaded and answered in form and at length. The objection if available, 
should have been made on a motion to refer the plea and demurrer with in- 
structions to reduce them to a condensed statement of the points they present. 
Ibid. 

Where a purchaser under a deed of trust, is by a decree of the court, required 
to account as a mortgagee, and allowed the benefit of lasting improvements 
made by him, the value of such improvement is ascertained by its cost, and not 
by its value at the time of taking the account. Hogan and Wife v. Stone 
& Co. 496. 

. Where a bill for a foreclosure, alledges the existence of the notes and mort. 

gage, their execution may be proved viva voce at the hearing, and a recital in 
the decree, that such proof was made, will be sufficient without setting out the 
evidence. Judson v. Emanuél, et al. 598. 
In a bill to foreclose a mortgage, it is necessary that all incumbrancers, prior, 
and subsequent, should be parties ; but if process is served on them, and they 
fail to appear and answer, the complainant may proceed to foreclose the mort- 
gage. Ibid. : 

. It is a general rule, that all persons whose interests are to be affected, or conclu- 
ded by the decree, ought to be made parties to a bill for the foreclosure of a mort- 
gage. If the mortgagor who is the owner of the fee, dies, his heir is an indis- 
pensable party to a bill to foreclose. Doe ex dem. Duval’s heirs v. McLos- 
key. 708. 

42. Whenever the interest of a party to a suit, survives him, and becomes vested in 
another by his death, the suit abates as to the interest of the party dying, and 
the proper remedy to impart vitality to the suit, is a bill of revivor. Ibid. 

See Assumrsrr, 2, , 
See Morreaces, 6, 7. 
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CONSIDERATION. 


1. 


2. 


A promise, by the maker of a note, to the assignee after the assignment, that 
he will pay it, will not preclude him from making any defence, which existed 
previous to notice of assignment; such promise being without consideration. 
Clemens v. Loggins. 622. 

A partial failure of consideration, is not a good defence by a purchaser of land 
in possession with warranty, when sued for the purchase money. Dunn, use, 
&c. v. White and McCurdy. 645. 


CONSOLIDATION OF ACTION.—See Practice, 1, 2, 3. 
CONSTITUTIONAL LAW. 


1, 


4, 








The constitution of this State does not prohibit private banking; whether it is 
against the policy of this State to permit individuals to engage in the business 
of private banking, is a question which addresses itself to the Legislative De- 
partment of the Government, and which the courts cannot determine. Nance 
v. Hemphill. 551. 


- The right of individuals to engage in the business of private banking is a 


common law right, and may be exercised until forbidden by the Legisla- 
ture. Ibid. 

The constitution imposes on the executive, the duty of filling any vacancy 
which may occur in the office of sheriff, subsequent to an election by the peo- 
ple; from this duty results the necessity and authority to inquire if a vacancy 
exists: But a commission issued in a supposed case of vacancy gives only a 
prima facie right to exercise the office, which ceases when it is judicially as- 
certained that the office was not vacant. Hill v. The State of Alabama. 559. 
The Executive is the department of the government, through which its offi. 
cers are made known to each other, and to the people, in the absence of a 
judicial investigation. But the giving of a commission to one who has no 
right to an office, will not destroy the title of him who has the legal claim: its 
only effect is, to oust him of his franchise in the office until his title to it shall 
be judicially determined. bid. 


. The actof the first of February, 1839, «To suppress the evil practice of car- 


rying weapons secretly,” does not either directly, or indirectly tend to divest 
the citizen of the “right to bear arms in defence of himself and the State;” and 
is, therefore consistent with the 23d section of the 1 Art. of the constitution. 
The State v. Reid, 612. 


. An act of the 31st January, 1840, established a tenth judicial circuit; and a 


subsequent act of the 5th of February, 1840, provided that the judge of that 
circuit should not be required to alternate with the judges of the other circuits; 
but might do so when he thought it necessary—Held, that the supreme court 
may entertain an information in the nature of a guo warranto, under the se- 
cond section of the constitution, to try the eligibility of an individual elected a 
judge of that circuit—otherwise, the respondent being the sole judge of the cir- 
cuit, if he confined his judicial acts to the tenth circuit, the question could not 
be adjudicated. The State ex rel. the Attorney General v. Porter. 688. 

The judiciary are invested with authority to try and determine the constitution- 
al qualifications of an individual elected by the two houses of the General Ae- 


96 
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CONSTITUTIONAL LAW—Centinued. 
sembly to a judgeship of the circuit court. Such an inquiry is not a political, 
but a judicial question. ‘The case of The State ex rel. &c. v. Paul, (5 Stew: 
& Por. Rep. —) is consequently overruled. Ibid. 

8. The judicial circuits of this State were not created by the constitution, but owe 
their existence to the Legislature: Such also is the source to which the offico 
of circuit judge is indebted forits creation. Ibid. 

9. Though circuit courts may have been long organized in the counties which 
compose a newly established circuit, yet the office of judge of the new circuit, 
must be considered as having been created by the same Legislature that es. 
tablished the circuit. Ibid. 

10. The act of Congress of the 26th May, 1824, “ granting certain lots of ground 
to the corporation of the eity of Mobile, and to certain individuals of the said 
city,” cannot be regarded as the foundation of an individual’s title to the shore 
of the river Mobile. Congress does not possess the constitutional right, to 
grant the shore of the navigable waters, within the States. Doe ex dem. 
Duval’s heirs v. McLoskey. 710. 


CONTRACT. 

1. A joint contract may be served by the consent of all the parties to it, so as to 
entitle each to his several action. Stedman & Mayer v. Eliza Shelton, Ad- 
ministratrix of Nicholas P. Murphy. 86. 

2. Thus where S. & M. were indebted to G. & P. M. by promissory note, and 
before the maturity of the note, G. assigned all his interest in the note to H., 
which was afterwards paid by S. & M.; held that this was a severance of the 
interest by the consent of S. & M. and that P. M. could maintain an action 
for the residue, on the implied promise arising from the discharge of the in- 
terest of one payee. Ibid. 

3. A declaration alledging these facts and concluding “that the defendants be- 
ing so liable, promised to pay, &c.,” is sufficient. bid. 

4. Where a contract was entered into by McG. & H., for the sale and delivery by 
the former to the latter, of a quantity of Corn and Fodder, “ as early next 
fall as the same may be ready to house,” and the vendor offered to deliver one 
load and demand payment, which the vendee agreed to receive, but refused 
payment until the whole was delivered—Held 

5. 1. That a contract for the delivery of a ponderous article, such as Corn and 
Fodder, is made in reference to the habits and means of transportation, com- 
mon in the country; and when it cannot be conveniently delivered at one time, 
may be delivered at different times, but that payment cannot be demanded un- 
til the whole is delivered. 


6. 2. That ina suit by the vendee against the vendor, proof that the vendee had 
property and credit sufficient to enable him to raise money, and that he could 
have done so, was sufficient evidence prima facie, of ability to pay at the 
breach of the contract. McGeeheev. Hill. 140. 

Parol evidence admissible to prove that the witness had conveyed his interest 
in a contract for the delivery of Corn and Fodder, to him in unconditional pay- 
ment of a debt, by a relinquishment in writing to that effect, without produc- 
ing the writing or accounting for itsabsence. Jbid. 








7. 
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CONTRACT—Continued. 

8. No technical words are are required to make a stipulation either a condition 
precedent or subsequent. Nor is the place assigned toa clause in a contract 
important, since its construction is determined mainly by the nature of the 
transaction. Ledyard v. Manning. 153. 

9. Where the vendee promised in writing, to pay to the vendor of lIand, a sum of 
money on a day certain, provided the latter would make him a satisfactory 
deed * for two lots” when the money was paid, it was held that the stipulations 
of the parties, contemplated a simultaneous performance; and that neither 
could maintain an action against the other, without showing performance, or 
an offer to perform, or at least, a readiness to perform. Ibid. 

10. Where there is a written agreement, the law intends that it contains the under. 
standing and meaning of the parties, and as a general rule, it is not permissi- 
ble to show that it does not contain their entire agreement, or that it contains 
toomuch. Paysant v. Ware & Barringer, et al. 160. 

11. But the general rule which excludes oral evidence to add to, vary, or explaina 
writte n instrument, has itsexceptions. Thus, if there is latent ambiguity, or 
a fraud in inserting too much, or in omitting some material part of the contract, 
additional or explanatory preof is admissible at law. Ibid. 

12. Where the admission of evidence to the jury depends upon the proof of some 
fact as a foundation, such fact mast be shown to the court. If therefore, a 
party would prove his agreement to be different from what is indicated by the 
writing, he should first introduce evidence to the court showing, prima facie, 
fraud, &c. Ibid. 

13. Where a writing executed as a contract, either from fraud, mistake, accident, 
or want of skill, does not truly express the intention, or understanding of the 
parties, it is competent for a court of equity, upon clear and satisfactory proof, 
to re-form the contract according to theirintent. Ibid. 

14. When the parties have stipulated the amount of compensation to be allowed 
to the plaintiff for conducting a law suit, and the agreement is void for champ. 
erty, the compensation thus stipulated for, ought not to be considered by the 
jury in estimating the value of the services actually rendered. Hotloway v. 
Lowe, 246. 

15 The law does not suppose parties tocontract in reference to the remedy; hence 
it is competent for the Legislature to change the time when the courts shall be 
holden, and thus expedite or delay it. Rathbone use &c. v. Bradford. 312. 

16. The consideration of a note made by S: and payable to W. & J. S. was, the 
transfer of two notes and an account, due f:om E., to whom S. was indebted. 
W. & J. Simonton v. Steele. 357 

17. It was agreed between S. and W. & J.S., that if the notes transferred could 
not be used by S. as a set-off against E., the same should be returned to W. & 
J.S. and the note of S. givenup. S. was unable to use the notes and account 
transferred to him,in the manner contemplated. Held, in an action by W. & 
J. S. against S., that this contract could be proved by parol, and that it did not 
vary the contract evidenced by the note. Held, also, that if the notes, &c. were 
returned or offered to W. & J.S., after it was ascertained that they could not 

be used, this made a good defence to the action. Ibid. 
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CONTRACT—Continued. 

18. In anaction founded on a contract of bailment, a demand by the bailor of the 
goods and a refusal to deliver them by the bailee, is not the only mode by which 
the breach of the contract can be shown. Cothran v. Moore. 423. 

19. Where an illegal contract is executed, and the parties are in pari delicto, the 
law will nut interfere between them. Black & Manning v. Oliver. 449. 

20. A condition entered into by the purchaser of a slave, at a reduced price, that 
he will make her his wife, and set her free, is illegal and void, and the purcha- 
ser will take the slave, discharged from the performance of the condition. bid. 
Where E. and B. entered into an agreement in writing, that E. should do the 
brick work and plastering on sixteen tenements, in St. Francis street, between 
Dearborn and Wilkinson streets, in Mobile, and on the completion of the 
work, B. agreed to give to E. a deed for three of the tenements, Held, that a 
specific performance would be decreed at the suit of E. who had performed 
the contract on his part. Ellis v. Burden. 458. 

That the deed contemplated by the parties, in the agreement, was a convey- 
ance in fee simple; and that to effectuate their intention, B. should execute to 
E. a deed in fee simple, for the three tenements designated by the parties, with 
a covenant against incumbrances, done or suffered by him. Jbid. 
Where a party indebted to another, transfers to him notes and accounts equal 
to the amount of the indebtedness, upon an agreement, that if they could not 
be collected after ‘* making an effort to collect the same,” that then he would 
pay the amount uncollected; to entitle the creditor to recover of the original debt- 
or it is enough for him to show that judgments were obtained on the notes and 
accounts, and executions thereupon issued returned “no property found.” 
And although such proof may not establish the fact of insolvency, yet it will 
not warrant the reversal of a judgment on error, to show that the primary court 
instructed the jury, that “ it was prima facie evidence of insolvency. Bur- 
nett v. Thompson. 469. 

See Inptan Trises, TREATIES witu, 7, 8, anp CHancery 9. 

See Enporser ann Enporsee, 8, 9. 

See VENDOR anp VENDEE, 17, 18, 19. 


CORPORATION. 

1. In an action brought by a corporation, it is not necessary, under the general is- 
sue, to prove its corporate character. Prince & Garrett v. Tite Commercial 
Bank of Columbus. 241, 

COVENANT. 

1. Where two persons have entered land in their individual names, and after- 
wards enter into an agreement by deed, reciting that lands were purchased 
jointly, “ for promoting the joint interest of the parties by securing to them the 
timber on said land to be sawed into plank,” the instrument will operate 
as a covenant on the part of each to stand seized to the use of the other, of an 
undivided interest in the trees growing on the land, and will authorize the par- 
ties to maintain the action of tresspass jointly for an injury to the trees. Black- 
burnv. G. & F.R: Baker. 173. 

See Venpor and Venpes, 14, 20. 











INDEX. 765 








COURT SUPREME OF THE UNITED STATES. 

1, A certificate from the clerk of the Supreme Court of the United States, stating 
that a judgment of this court had been there reversed, and thence remanded, 
that such further proceedings might be had therein, in conformity to the judg- 
ment anda decree of that court, ‘as according to right and jastice, and the 
constitution and laws of the United States ought to be had;” does not inhibit 
this court from looking into the record and deciding the case, upon some point 
which did not arise in judgment before the Supreme Court of the United 
States. The decision of that court being conclusive, only as to points there 
adjudged. Goodtitle ex dem of Pollard’s heirs v. Kibbe. 403. 


COURTS SUPREME. 

1, Should a judge of the circuit court in a proper case, and when error was shown 
to exist, refuse to grant a remedial writ to review the proceedings of a tribu- 
nal inferior in grade to the Circuit Court, the Supreme Court would prevent a 
failure of justice by awarding a mandamus to the judge. John, a slave, v. 
The State. . 95. 

2. The jurisdiction conferred upon the Supreme Court to issue writs of “ injunc- 
tion, mandamus, &c.” is revisory, and can only be exercised where justice re- 
quires it, in order to control an “ inferior jurisdiction.” Mansony, ez parte. 98. 

3. Quere—can this Court award a mandamus to the ministerial officer of anoth. 
Court? It certainly cannot for the purpose of coercing the issuance of an ex- 
ecution by the clerk of a Circuit Court, on a judgment of that Court; the proper 
remedy in such case, is a motion to the Circuit Court for a mandatory order to 
the clerk. Jbid. 

4. An appellate court will not reverse a judgment, because there is a demurrer in 
the record to the defendant’s plea, (of which no disposition appears,) where 
there has been a trial by jury. Ledyard v. Manning. 153. 

5. A certificate from the clerk of the Supreme Court of the United States, stating 
that a judgment of this court had been there reversed, and thence remanded, 
that such further proceedings might be had therein, in conformity to the judg- 
ment and decree of that court, “ as according to right and justice, and the 
constitution and laws of the United States ought to be had;” does not inhibit 
this court from looking into the record and deciding the case, upon some point 
which did not arise in judgment before the Supreme Court of the United States. 
The decision of that court being conclusive, only as to points there adjudged. 
Goodtitle ex dem of Pollard’s heirs v. Kibbe. 403. 

See ConsTITuTIONAL Law, 6. 


COURT, CHARGE OF. 








1. If a court correctly refuses to charge the jury, and then gives a charge wrong 
in point of law. it will be error; but the court is not bound of its own mere 
motion to charge the jury on points not mooted before it, or argued to the jury. 
Herbert v. Huie. 18. 

2. Where the evidence, on both sides of a case, is precisely balanced, no conclu- 
sion can be attained, and it is not error for the court to instruct the jury, that 
unless the evidence predominates in favor of the plaintiff, they must find’ for 
the defendant. Lindsey y. Perry. 203. 
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COURT, CHARGE OF—Continued. 

3. The instructions of a court to the jury should be direct and certain; if they are 
argumentative and evasive, the judgment will be reversed, if they are of a 
character to mislead the jury. Cothranv. Moore. 423. 

Instructions applicable only to one count of the declaration, are properly refu- 
sed when requested generally, as covering the whole case. Porter v. Nash. 452. 

. A judgment will not be reversed because of an erroneous charge to the jury 
when it appears that no injury was done to the adverse party, under the 
circumstances of the case. Ibid. 
It is both the province and the duty of the court, to expound to the jury all 
written instruments of evidence, and to state their legal effect, in reference to 
other testimony in the cause; and a failnre to do so when requested, will be 
error. Earbee v. Craig. 607. 
When the evidence in a cause is conflicting, the court cannot charge the jury, 
that if they believe the evidence, they must find for the plaintifis. Clemens y. 
Loggins. 623. 

See Contract, 23. 

See Evipence 71. 





CRIMINAL CASES, AND PROCEEDINGS IN. 

1, The Circuit Court have jurisdiction to award writs of certiorari to review the 
proceedings of inferior courts of criminal jurisdiction. John, a slave v. The 
State. 95. 

. Should a judge of a Circuit Court in a proper case, and where error was shown 
to exist, refuse to grant a remedial writ to review the proceedings of a tribunal 


inferior in grade to the Circuit Court, the Supreme Court would prevent a 
failure of justice by awarding a mandamus to the judge. Ibid. 

The writ of certiorari is the appropriate writ where a statute creating an in- 
ferior criminal court, has provided no means to review its judgments. Jbid. 
Although the special courts for the trial of slaves charged with capital offen. 
ces, created by the act of 1832, [Aikin’s Digest 124,] are required to fix the 
time of execution of a condemned slave, within a period of ten days from the 
sentence, yet the allowance of a certioruri is a supersedeas of the sentence, 
until it is quashed, or the inferior tribunal directed to go on, by writ of proce. 
dendo. Ibid. 

It is always correct to insert a special clause in a writ of certiorari toa crimi- 
nal court, directing it to operate as a superseceas and if necessary, to also 
direct a special writ of supersedeas to the sheriff, to delay execution until the 
case is heard and determined. (Ibid. 

The proper judgment, when a plea in abatement to an indictment for a misde. 
meanor, is overruled on demurrer, is that the defendant answer over to the 
indictment. The State v. Allen. 442. 

When an issue of fact is found in favor of the State, on a plea in abatement, 
and no judgment of respondeas ousier has been awarded in the same case or 
demurrer to other pleas, it is proper for the jury to determine the fine or other 
punishment in those cases where the discretion is confided to them by law; in 
all other cases, the court renders final judgment on the return of the ver- 
dict. Ibid. 
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CRIMINAL CASES, AND PROCEEDINGS IN—Continued. 


12, 


But if judgment of respondeas ouster has been awarded or demurrers sustained 
tu pleas in abatement, without any judgment to answer over, and issues of 
fact on other pleas in abatement are determined in favor of the State, the 
defendant, notwithstanding such finding, has a right to plead in bar of the 
indictment. Ibid. 


. An amendment in criminal proceedings, which is immaterial, and does not 


vary the legal effect of the record, cannot be regarded as an available objection 
to aconviction. The State v. Hughes, 655. 

A judgment which recites that the jury were elected, tried, and sworn to try 
the prisoner, &c., who was indicted for the crime of murder, and states that 
the prisoner was thereupon arraigned and pleaded ‘ not guilty,” to the in- 
dictment, is erronecus. The plea of the prisoner should have preceded the 
selection and swearing of the jury. Ibid. 

It is not permissible for a party who expects an indictment will be preferred 
against him, to inquire before they are sworn, of each of the members of the 
grand jury who are to consider the same, whether any of them * have formed 
and expressed an opinion, as to the guilt or innocence of the accused.” If the 
law were otherwise, the pannel might be so far exhausted by the challenges Of 
different persons, as to render it impossible to proceed with the criminal busi, 
ness of the term. Ibid. 

It is competent for a party about to be indicted, to challenge a grand juror after 
the pannel have been sworn, but such challenge will (if allowed,) only operate 
as an exclusion of the juror, in the particular case to which it relates. But the 
challenge of a grand juror cannot impose on him the necessity of making a 
disclosure of the matters to which his oath refers. Ibid. 


See Recoenizance, 1, 2, 3, 4, 5, 6, 7. 


DAMAGES. 
3 


Though the declaration omit to lay damages, yet if they are laid in the writ, the 
declaration is unobgectionable. And where the cause of action is a legal lia- 
bility, certain and defined, the damages being the statute rate of interest, they 
need not be laid either in the writ or declaration. Elliott v. Smith & Co. for 
the use of Harralson. 74. 


. The damages allowed on the affirmance of a judgment, are not an incident o¢ 


the principal demand; they are given as a penalty, and intended as a compen- 
sation for the delay consequent on the prosecution of a writ of error. Clem. 
ents v. Crawford and Hines. 531. 


See Practice, 6, 7. 

See New Tariat, 1. 

See Ricut or Proverty, Trrat or, 3, 4. 
DEEDS, AND REGISTRATION OF. 

4, 


In 1826, the second sectien of the statute of frauds was the only law which 
provided for the registratration of deeds of gift of personal property. That law 
required that the deed, in order to be recorded, should be acknowledged or 
proved in the Circuit or County Court, &c.: consequently, a deed registered 
upon acknowledgment or proof before the clerk, when the court was not in 
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DEEDS, AND REGISTRATION OF—Continued. 
session, cannot be regarded as recorded, so as to charge a purchaser with 
constructive notice of itscontents. Sewall, by his next friend v. Glidden. 52. 

2. But though such a deed may not have been regularly proved and recorded, yet 
it may be regarded as equivalent to a parol declaration of the donor’s wishes, 
and if the constituents of a gift inter vivos are shown, the donee’s right becomes 
complete. Ibid. 

3. In an action by trustees to recover possession of land conveyed to them by. the 
trust deed, the cestui que trust cannot prove mismanagement of the trust and 
impropriety of conduct on the part of the trustees, to prevent a recovery or in- 
validate the deed. Mordecai & Wanroy v. Tankersly. 100. 

4. A fraud which will vacate a deed in a court of law, must relate to the execution 
of the deed. Jbid. 

5. When a deed is offered in evidence, and is objected to for erasures, interlinea- 
tions, or blank spaces, supposed to be apparent on examination, the precise 
point of objection must be shown in a distinct manner, otherwise, the excep- 





é 


tion is incapable of revision. Johnson v. McGehee g Thomas. 186. 

6. A notary public is authorized to take the proof and acknowledgment of deeds, 
in the county for which he is commissisned, although the land conveyed may 
be situated in another county. Ibid. 

7. No period is designated by the statute, within which the proof or acknowledg- 
ment must be taken. It may therefore be taken at any time; but the rights of 
a subsequent bona fide purchaser will not be affected, unless the deed is re- 
corded within six months after itsexecution. Ibid. 

See Fravp, 2, 3. 

DEMURRER. 

3. A plea in bar which alledges a judgment by retrazit, and substitutes the 
words “ and dismissed the same” for ‘but from the same altogether withdrew 
himself,” is good on demurrer. Evans vy. McMahan. 45. 

See Jupement, 1. 

See Preavine, 20, 21, 22, 25, 26. 


DEMURRER TO EVIDENCE. 
¢ 1. On a demurrer to evidence, where it is manifest the merits of the cause has not 
been tried, this court is not compelled to render a final judgment, but may, in 
its discretion, remand the cause, that a venire facias de novo may issue. Gaz- 
zam, Heard & Wragg v. The Bank of Mobile. 268. 

2. When a judgment rendered on a demurrer to evidence, special verdict, or case 
agreed, is reversed, the proper practice is to remand, in order that the primary 
tribunal may, in the exercise of its discretion, award a new trial, or place the 
parties in such condition as will advance the justice of the case. Edmonds vy. 

Edmonds. 401. 


DEPOSITION. 

1. Where a deposition was taken upon affidavit, that the witness was about to 
leave the State, etc. it cannot be excluded at the trial, by showing that the wit- 
ness still resided in the State, about eighty miles distant; for this may be true 
even if he be temporarily absent. It is not necessary that the witness should 
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Mates Re * 
DEPOSITION—Continued. 
actually change his residence, in order to permit his deposition to be read. 
Eddins v. Wilson. 237. 

2. It is not necessary to state in a commission to take the deposition of a witness, 
in a case in which a mercantile firm is a party, the names of all the parties 
composing the firm, but it will be sufficient to identify the commission as & 
paper in the cause, to describe the firm by its style, as N.S. & Co, Evans, 
Administrator v. Norris, Stodder & Co. 511. 

3. Where a commission was issued by the clerk, under the authority conferred by 
the first section of the act, authorizing testimony to be taken by deposition, and 
he omitted to state what notice should be given of the time and place of taking 
the deposition—Held, that the deposition could be read, if the court was satis- 
fied by proof, that the notice actually given, was sufficient. Parker et al. v. 
Haggerty: 632. 

4. A deposition taken beyond the limits of the United States, is sufficiently verified 
prima facie, by the certificate of the commissioner within the deposition, or on 
the envelope; that he has placed it on board a vessel, naming it, destined to a 
port of the United States, or in soine post office, to be sent by mail to some 
place in the United States, if the deposition afterwards come to hand, post 
marked accordingly. In the absence of such certificate, the, facts might be 
established by proof. Innerarity v The heirs of Mims. 660. 

See Evivence, 59, 61, 73. 

DETINUE. 

1. Detinue cannot be maintained, after the destruction or death of the chattel 

sued for. Lindsey v. Perry. 203. 


EJECTMENT AND TRESPASS TO TRY TITLE. 
1, Semble—An action of ejectment lies, even after a descent cast, though the 
right of entry may be tolled. Doe ex dem. Duval’s heirs v. McLoskey. 730. 
See Pieapines, 21. 


ELECTION. 
1. The rule of the supreme court, forthe government of the practice in chancery, 
requires, that where the court is satisfied by proper proof, that a suit at law and 
a bill in chancery are instituted, for the same claim or demand, “it shall be 
ordered that the plaintiff elect in which he will proceed, and that he dismiss the 
other.” This rule is imperative, and a plaintiff will not be allowed to enter a 
nolle prosequi, but compelled to dismiss. Doe ex dem. Duval’s heirs v, 
McLoskey. 711. 
ENDORSER AND ENDORSEE. 

1. A party indorsing a promissory note, impliedly affirms its genuineness, as well 
as that of all previous indorsements, and though his indorsee, in declaring against 
him, may in usual form alledge the making of the note, and its indorsement to 
the defendant,yet he cannot be required to prove it. Woodward v. Harbin. 104, 

2. The words ‘nulla bona” are not a sufficient return to a writ of fieri facias 
issued under the act of 1812, “regulating the mode of collegting money by 
execution.” These terms merely import a want of “goods.” To authorize 
2 action against an indorser, the execution issued against the maker or obligor 
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ENDORSER AND ENDORSEE—Continued. 
of a note or bond, should be returned “ no property found,” or in Janguage of 
equivalent meaning. Ibid. 

3. Where an indorser pleads nul tiel record, and an issue is made up and sub- 

mitted to the jury, who return a verdict against him—Held, that the plea is 
both unusual and unnecessary in an action upon an indorsement; yet as no 
objection was made to a trial by jury in the primary court, it will no* avail on 
error. Ibid. 105. 
The absence of the indorsee of a promissory note, from the State, constitutes 
no excuse for the failure to sue the maker, to the first court of the county where 
he resides, to which the writ can properly be made returnable. Rathbone, use, 
&c. v. Bradford. 312. 

. Since the passage of the act of 1829, [ Aik. Dig. 330] no action can be sustain- 
ed against the indorser of a single bill not payable in bank, when the maker has 
not been sued, and a return of “no property,” made on an execution against 
him, unless some sufficient excuse is shown for the omission to sue the maker. 
Riddle y. Rourke. 394. 

. The return of “ no property.” made on an execution against the maker, in Au- 
gust, will not sustain an action commenced against the indorser, in March of 
thesame year. Ibid. 

- The certificate of a notary in his protest, that he had given notice to the in- 
dorser of a note, of its non payment, by depositing a letter, containing the 
notice, in the post office, and directed to him, only prima facie evidence of 
the fact of notice, and may be contradicted by other evidence. Booker v. 


Lowry. 399. 
. The bearer of a promissory note cannot sue in his own name, in consequence 


of the prohibition arising out of the act of 1837, entitled an “act to prevent 
the institution of illegal and oppressive suitsin the United States Courts of this 
State. Clark & Wellborn v. Field & Morgan. 468. 

. Nor can the right to sustain an action be derived from the indorsement of one 
who holds a note as bearer. Thid. 

. An indorsement of a promissory note made in the State of Georgia, must be 
governed by the law of that State. Dunn v. Adams, Parmeter & Co, 527. 

. If the maker of a promissory note, carries it to a bank to get it discounted on 
his own account, with the name of a tuird person endorsed thereon, the trans. 
action on its face, shows that it is a mere accommodation indorsement, or the 
note would not be in the hands of the maker. Wallace v. The Branch Bank 
at Mobile. 565. 

See Ser-Orr, 1. 

See Evivence, 3. 

See Brtts oF Excnance anv Promissory Norss, 16, 17, 21, 22, 23, 24, 26, 

31, 32, 33. 
See Jupement anv Decree, 17. 


ERROR, AND WRIT OF. 

1. If a court*correctly refuses to charge the jury, and then gives a charge wrong 
in point of law. it will be error; but the court is not bound of its own mere 
motion to charge the jury on points not mooted before it, or argued to the jury. 
Herbert y.Huie. 18. 
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ERROR, AND WRITS OF—Continued. 

2. A joint writ of error cannot regularly be sued out by two recognizors when the 
final judgment ascertains a separate sum to be paid by each. The proper 
course is for each to sue out a writ of error: if they join, the writ will be dis- 
missed. Howie & Morrison v. The State of Alabama. 113. 

. Heretofore, the practice of allowing one defendant in a chancery suit to sue 
out a writ of error and assign errors, has been acquiesced in, without adverting 
to the evil which must arise when successive writs of error are sued out by 
more than one defendant. Cullum et al. v. Batre, Executrix of Batre. 126. 
Hereafter, if one defendant, when there are more defendants than one, shall 
sue out a writ of error in a chancery cause, the same shall be dismissed, 
unless sued out in the name of all the defendants. Each of the defendants, 
when plaintiffs in error, in such a cause, may usually assign errors in the de- 
cree affecting his interest, without joining his co-plaintiffs inerror. Ibid. 

. When a garnishee brings money, and other effects in his hands into court, 
which he deposits there, and denies all indebtedness to the defendants; after 
his discharge from the garnishment, he is not a proper party to sue out a writ 
of error, if the court makes an improper disposition of the money and effects 
deposited; and a writ sued out by him will be dismissed. Lewis v. Sheffield 
& Co. 134. 

. When the names of the parties are transposed in the commencement of the 
declaration, so that the defendant is named as the plaintiff, a judgment will not, 
for this cause, be reversed, if the record furnishes the means of ascertaining 
and correcting the clerical error. Drummond v. Wright. 205. 

. When the plaintiff is allowed to file additional counts to his declaration, 
after the reversal of a judgment in the same cause, it is the exercise of a dis. 
cretionary power, which is not the subject of revision in an appellate court. 
Holloway v. Lowe. 246. 

. Where a party proposes to prove several facts, some of which are admissible, 
and others not, the court is not bound to distinguish between them, but may 
overrule the entire proposition. Johnson v. Cunningham: 249. 

. An application for the continuance of a cause, addresses itself to the discretion 
of the court, and a decision upon it, cannot be revised upon an appellate 
tribunal. Hill v. Gayle & Bower. 275. 

. Upon the reversal of a judgment, the appellate court cannot render a judgment 
against a person not a party to the cause. Wheeler & McCurdy v. Ken- 
nedy. 292. 

A motion to dismiss a writ of error, on the ground that it does not set out the 

_ names of all the defendants, will not be entertained after joinder in ezror. 
Turnly v. Stinson, et als. 456. 

. Where there is a demurrer in the record undisposed of, the omission to dis- 
pose of it, is not available on error, if it should have been overruled. Bondu- 
rant et al. v. Woods & Abbott. 543. 

. A letter stating that a judgment was affirmed at a previous term of the Su- 
preme Court, does not authorize the dismissal of a writ of error subsequently 
sued out, or proceedings against the clerk of, the inferior court, for issuing the 
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ERROR, AND WRITS OF—Continued. 
writ. McRae et al. v. The Bank of Columbus—McRae et al. v. The Insu- 
rance Bank of Columbus. 578. 

Where a writ of error issucs after a judgment of affirmance, the defendant's 


14. 





counsel may take a rule upon the plaintiff to show cause why the same should 
not be dismissed. Ibid. 


. A writ of error sued ont after an affirmance, though the plaintiff in error enters 


into bond with sareties, isa nullity; and the plaintiff is entitled to an execution 
upon his judgment, while the same is pending. Ibid. 


. It is not error for a court to refuse to dismiss an action, because the indorse. 


ment on the writ does not show the title of a promissory note sued on, to be in 
the plaintiff. Crawford vy. Creagh. 592. 


. If the county court directs a jury of by-standers to be summoned for the trial 


of a cause, and this course is not excepted to, the irregularity, if it is one, is 
no cause of reversal. Ibid. 


. A party toa suit cannot assign for error, the refasal of the court to sustain a 


motion, made by one who is nota party to the record. Mason and Daniel v- 
Brazier. 635. 


See Exceptions, anv Butt or, 1. 

See Jupcment, 9, 10, 11. 

See ARBITRATION AND Awanrp, 5. 

See Practice, 4, 5, 6, 7. 

See Summary Proceepines, 6, 14. 

See Contract, 23. 

See InrenpMENTs anv Leca. Presumprrions, 3. 
See Recorp, 1. 


ESTATES OF DECEASED PERSONS. 


1. 


In proceedings to obtain a sale of the lands of an intestate, under the act of 
1822, (Aikin’s Digest 180,) it is essential that the Orphans’ Court should make 
a final decree subsequently to the sale by the commissioners. Lightfoot v. 
Doe, on the demise of the heirs of Richard 8S. Lewis. 475. 


. If such a decree is made, it cannot be impeached collaterally by showing an 


3. 


4. 


omission of the commissioners, to make a report of the sale as required by the 
fourth section of the act of 1822. Ibid. 

The title of the heirs at law is not divested until the conveyance of the estate 
of the intestate, after the sale made by the commissioners under thisact. Ibid. 
The administrator presented his accounts and vouchers, against the estate of 
his intestate, for final settlement and allowance, to the Orphans’ court: where- 
upon, the court ordered, that publication be made in some newspaper, &c. 
notifying all persons concerned, that on, &c. “said accounts will be acted on, 
and allowed, and the estate finally settled, and distribution made thereof, by 
the court”—Held, that the notice did not conform to the statute, but that it 
should have informed the persons interested, when the Judge of the Orphans’ 
court would report the account to the court for allowance, that they might file 
exceptions to the report, if dissatisfied with it. Douthitt’s Administrator v. 
Douthitt, 594. 
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5, It is not competent for the Orphans’ court, to charge an administrator with 
notes and accounts in his hands, uncollected, as cash; the more especially, if 
neglect or mismanagement are not imputable tohim. Jbid. 

6. A decree rendered by a county court, for the sale of the real estate of an in- 
testate, upon a proceeding under the act of 1822, cannot be considered invalid, 
because the record does not contain a petition filed by the administratrix ; more 
especially, if it appear from an order, made in the cause, that the administratrix 
filed her petition pursuant to the statute. Doe, ex dem. Duval’s heirs vy. 
McLoskey. 709. 

. The jurisdiction of the county court, under the first section of the act of 1822, 
**'T’o authorize administrators to sell land belonging tothe estate of the intestate 
to which a complete title has not been made,” attaches as soon as the court re_ 
cognizes the petition of the administratrix ; and its decree cannot be collaterally 
impeached (if the jurisdiction is shown,) by the omission to designate the heirs 
by name in the petition, or elsewhere in the record, or by the direction of the 
citation tothe guardian instead of the heirs. Ibid. 

8. Though the act of 1822, requires the commissioners appointed to sell the lands 
of an intestate, to make a report to the court, at the time designated in its order 
or decree, yet this requisition must be regarded as directory; andif the com- 
missioners fail to make their report at the appointed time, it is competent for the 
court to take measures to compel them to make it, and upon its being made, to 
confirm it by a final decree. Ibid. 

9. The record of a proceeding in the county court, at the instance of an admin- 
istrator, to obtain a decree for the sale of the lands of an intestate, need not show 
that the cause was continued from term to term, up to its final disposition.—Its 
continuance will be intended, if the reverse does not appear. Ibid. 

10, Though it may not appear in totidem verbis from the decree of a county court, 

that it was rendered at a regular or adjourned term, if the contrary does not ap. 

pear, it will be taken to have been rendered in conformity to the statute. Jd. 

11. The county court may refuse to confirm the report of commissioners appointed 
under the act of 1822, to sell the lands of an intestate’s estate, but it is not com- 
petent for that court, seven months after the confirination of the report, to 
annul the final decree and ordera re-sale. Ibid. 

See Morteace, 18. 


~1 


EVIDENCE. 








1. Parol evidence admissible to prove that when a note was executed, there was 
an agreement to receive in part payment, a debt on another person. Maurchie 
vy. Cook & McNab. 41. 

2. Aset-off by the maker of a promissory note, against an intermediate indorser, 
cannot be allowed, unless there is a contract between the parties, so as to al. 
low it, founded on some new consideration. Kennedy v. W. Manship and 
others. 43. 

3. Whether evidence of the declaration or admissions of the intermediate indor- 
ser can be admitted to show such a contract. Quere? Ibid. 

4. In a suit against L. as a partner of a firm, known by the name of L. & B., 
letters, written in the name of the firm by L., and entries made by him in the 
books of L. & B., ate prima facie admissible in evidence to charge him as a 

partner. Lewis v. Post & Main. 65. 
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EVIDENCE—Continued. 


5. 


When a witness, on cross examination admits that, he wrote a letter contain. 
ing a different statement from that which he gave in evidence, and with the 
letter before him, states its contents to the jury, the adverse party is entitled to 
read the letter to the jury. Ibid. 


. In an action against L, charging him as the partner of B.; the latter, is not a 


competent witness to prove the fact of partnership. Ibid. 

When a witness, on cross examination, is asked whether he has not made 
other statements than those sworn to, he may enquire as to the particular time 
or statement to which the cross examination relates, and if the information is 
not given he ought not be compelled to answer. Ibid. 

Letters written by third persons, at the instance or request of the defendant, 
are not admissible in evidence to rebut the presumption arising from letters 
proved tobe in his hand writing. Ibid. 66. 

Evidence of intermeddling in the affairs of a partnership, if given in general 
terms, is objectionab!e; but in such a case the exception must be to the un- 
certainty of the evidence. Specific acts of intermedling with the business, 
are evidence, to go to the jury, for them to determine the character in which 
such acts were performed. Ibid. 

John S. Rhea, James Conner and James W. Rhea, describing themselves as 
partners composing the firm of Rhea, Conner & Co., declared against the de. 
fendant below, on a promissory note, payable to the firm. On the plea of non 
assumpsit, it was holden that although the note was not sufficient evidence in 
itself, that the plaintiffs were the members of the firm designated upon its face, 
yet it was admissible to show a promise to pay money, and the plaintiffs might 
adduce extrinsic evidence that they were the promisees. Bell v. Rhea, Con- 
ner & Co. 83. 

The distinction between the admissibility and the sufficiency, of evidence is 
well defined. Evidence may be admissible though insufficient; and in such 
case, the party against whom it is offered, may protect himself by calling upon 
the Court to instruct the jury. Ibid. 

And although the bill of exceptions describe the evidence excepted to, as the 
only evidence offered, if admissible in itself, it will be so_still, without regard 
to itssufficiency. Ibid. 

A writ of execution when returned to the Court from which it issued, becomes 
a record of the Court, and a copy of it may be certified by the clerk to be used 
as evidence within the State. Woodward v. Harbin. 104. 

In an action for money had and received, to recover of an agent the amount of 
a promissory note collected by him, a witness who had seen the note, and heard 
the parties to the action speak of its amount, may testify thereto, though no 
evidence was given of the loss or destruction of the note, or notice to produce 
it shown. Sally’s Administrators v. Capps. 121. ; 

Where there isa written agreement, the law intends that it contains the un- 
derstanding and meaning of the parties, and as a general rule, it is not permis- 
sible to show that it does not contain their efitire agreement, or that it contains 
too much. Paysant v. Ware & Barringer, et al. 160. 
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EVIDENCE—Continued. 
16. But the general rule which excludes oral evidence to add to, vary, or explain 


a written instrument, has its exceptions. Thus, if there is a latent ambiguity, 
ora fraud in inserting too much, or in omitting some material part of the con- 
tract, additional or explanatory proof is admissible at law. Ibid. 


17. Where the admission of evidence to the jury depends upon the proof of some 


fact as a foundation, such fact must be shown to the court. If therefore, a 
party would prove his agreement to be different from what is indicated by the 
writing, he should first introduce evidence to the court showing, prima facie, 
fraud, &e. Jbid. 


18. Although written evidence is reputed of a higher grade than the oral declara- 


tions of witnesses, yet its production will not be required, where the adversary 
has admitted the fact which is to be proved. Thus, a party who has appoin:. 
ed an attorney in writing, with authority to do a particular act, if he admits it 
to have been done and approve it, he cannot object that the power of attorney 
is not produced at the trial. Jbid. 


19. When a deed is offezed in evidence, and is objected to for erasures, interlinea. 


tions, or blank spaces, supposed to be apparent on examination, the precise 
point of objection must be shown in a distinct manner, otherwise, the excep- 
tion is incapable of revision. Johnson v. McGehee g Thomas. 186. 


20. A patent issued after the commencement of a suit, cannot be given in evidence 


to support the action; nor is a patent, so issued, evidence of the facts recited in 
it, so as to effect the defendant to the suit. Ibid. 


21. It is unnecessary to give evidence, that the assignment was made by the chiefs 


and head men of the tribe, or that those who made it, were authorized by the 
tribe. The recognition of these persons, by the government, as the chiefs and 
head men, is conclusive on the Courts, which are bound to follow the action of 
the government, in its recognition of other powers. bid. 


22. Where the evidence, on both sides of a case, is precisely balanced, no conclu’ 


sion can be attained, and it is not error for the court to instruct the jury, that 
unless the evidence predominates in favor of the plaintiff, they must find for 
the defendant. Lindsey v. Perry. 203. 


23. It is permissible to show by oral evidence that a person was in possession of 


land; but the title cannot be proved by reputation. Johnson v. Cunnigham. 
249. 


24. A naked trust will not exclude a man from giving evidence; consequently, 


when a trustee has done no act which affirms the fairness and validity of the 
deed of trust, he may be examined to show it fraudulent. © bid. 


25. The mere possibility that a trustee, while acting as such, may have subjected 


himself to a liability for a breach of trust, and may therefore, be interested to 
defeat the deed, will not make him an incompetent witness—the interest is too 
remote and uncertain. Ibid. 


26. Where a recovery is had against a sheriff, upon a suggestion that he had 








failed to collect an execution, by reason of the want of due diligence, he can- 
not reimburse himself by a suit against the defendant in execution. There- 
fore, a person having a lien by deed of trust, upon the land of the defendant. 
in execution, upon the trial of the suggestion, may be examined, to show that 
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EVIDENCE—Continued. 
it was subject to the execution—his evidence, instead of being in favor of, 
would be adverse to his interest; inasmuch asa verdict would not relieve the 
land from a liability to satisfy the plaintiff’s judgment. Ibid. 

27. If a witness can testify to the payment of money from his own knowledge of 
the fact, the production of a receipt in writing (though one exist) is not ne- 
cessary. Ibid. 

28. Quere. Is not a deposition admissible as evidence, aithough not certified “ un- 
der the seal” of the commissioner, as directed by the commission. It cer- 
tainly is, if the commission does not require such a certification. Hiil vy. Gayle 
& Bower. 275. 

29. The possession of a bill by the drawee, after its maturity, is prima facie evi- 
dence of payment. Ibid. 

30. A principal is a competent witness, (his interest having been released) to prove 
the object and purpose of sending an agent from Mobile to the country; it was 
merely proof of the character of the agency, which it was equally competent 
for the agent or himself to prove. Kirksey, et als. v. Bates. 303. 

31. An account, or receipt, is open to explanation, by parol proof, and constitutes 
an exception to the general rule. bid. 

32. The declaration of a person (since deceased) in the actual occupation of a 
house, made at the time of such occupation, that he held the house under the 
defendant, asa tenant, is admissble evidence in.a proceeding for a forcible en- 
try and detainer, where the only evidence of possession adduced by the plaintiff 
was, that he retained the key of the house after the death of the tenant. Bliss 
v. Winston. 344. 

33. The allegation in a complaint for a forcible entry and detainer, that the entry 
was made on a particular day, does not bind the plaintiff to strict proof as to 
time, but he may show the entry to have been made on any day previous to the 
exhibition of the complaint. Ibid. 

34. The admission of a nominal plaintiff, made after the commencement of the 
suit cannot be given in evidence, to defeat the claim of the actual party in in- 
terest. Chisholm, use of Bigelow & Co. v. Newton & Wiley. 371. 

35. The certificate of a notary in his protest, that he had given notice to the in- 
dorser of a note, ofits non-payment, by depositing a letter, containing the notice. 
in the post-office, and directed to him, only prima facie evidence of he facts 
of notice, and may be contradicted by other evidence. Booker v. Lowry. 399. 

. On the plea of non est factum, proof that the signature of the obligor was gen- 
uine, raises the presumption that he executed the bond by sealing and deliver. 
ing it. Manning & Adamsv. Norwood. 429. 

. The proof that N. signed a piece of blank paper, and handed it to P.., to be fill. 
ed up for a sum of money, does not authorize the implication of an authority to 
P., to seal and deliver it as the bond of N. Jbid. 

Parol testimony, inadmissible to establish a term or condition of a written con 
tract, as to which, the written contract is silent. Beard v. White, Administra- 
tor, de bonis non. 436. 

). Oral evidence is not admissible to contradict a record, nor to impugn the cer 
tificate of those officers to whom the trust is confided bv the act of the 9th Jan- 
vary, 1836, of selecting grand jurers. The State v. Allen. 442. 
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49, 


43. 


45. 


46. 


49, 





A witness, who has purchased an interest in real estate, to which it is after- 
wards ascertained the vendor has no title, is competent to prove the amount of 
the rent received, and improvements made, by such vendor. Hogan and wife 
v. Stone & Co. 496. 

It is not permissible to prove an account by showing that a copy offered in evi. 
dence was transcribed from a book of original entries, unless the witness can 
testify as to the correctness of its items, trom personal knowledge. Holmes v. 


Gayle & Bower. 517. 


. A witness may refresh his memory by any book or paper, if he can afterwards 


swear to the fact from recollection; but if he cannot so swear any further than 
as finding it inthe book or paper, the book or paper must be produced. Ibid. 

It iscompetent for a witness to identify the copy of a paper which he himself 
had copied, and to show what the party against whom it is offered, said in re- 


lation to it. Ibid. 


. A witness may prove that he has transcribed une or more copies of the same 


account from the books of the creditor, and that each copy contains similar en. 
tries. If there be adiscrepancy in the copies, he may explain it from his own 
knowledge of the account. Ibid. 
Where it is material, it may be shown what is the practice of commission mers 
chants, at a particular place, in accepting and advancing for their customers, 
and as fo their placing in the hands of their debtors, the vouchers in proof of 
their accounts, Ibid. 
The recital of a notary public, that he had * given due notice, by notice address- 
ed to the party, by the first mail to Lafayette, Chambers county, Alabama,” is 
prima facie sufficient evidence under the statute of notice. Dunn v. Adams, 
Parmeter & Co. 527. 

he official acts of a notary, are authenticated by his seal, without further 


proof. Ibid. 


. In an action of trespass to try title, where the plaintiff claims under a sheriff's 


sale, it is competent to give in evidence the papers of the original suit, to show 
that the christian names of the defendants, which were omitted in the judg- 
ment entry, are tne same as in the execution. Driver v. Spence. 540, 

It is not a valid objection to the admission in evidence, of the execution under 
which the sale was made, that the indorsement of a levy found thereon, does 
net correspond with the sheriff’s deed. Ibid. 

It is not a valid objection to the admission in evidence of the sheriff’s deed, that 
it does not correspond with the levy indorsed on the execution. Ibid. 

A recital of a wrong date of the execution, in the sheriff’s deed, is no suffi- 
cient objection to the admission in evidence of the deed, if, in other respects, 


itis regular. Ibid. 


. It is not a valid objection to the admission in evidence of the sheriff’s deed, 


that the description of the land conveyed by it, is uncertain and not defined 


by metes and bounds. Ibid. 


. When the evidence offered is competent to support the issue, it ought not to 


be rejected; but there are cases in which competent evidence may be excluded, 
98 
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when the whole evidence is closed on either side, and it does not make out a 
case ordefence. Ibid. . 

A witness was called by the defendant to prove notice by the plaintiff, of the 
unsoundness of a slave—Held, that he could not state what he had told the 
plaintiff ’s agent the slave had said of her unsoundness. Stringfellow & Hob. 
son v. Marriott. 573. 


. An agent is a competent witness for his principal. Ibid. 
. A creditor, whois secured by the provisions of a trust deed, is not a compe- 


tent witness to support the deed in a suit between the trustee and an execution 
creditor. Stone v. Stone for the use of Underwood. 582. 


. A claimant, of property levied on, is not permitted to show the payment of the 


execution levied on the property claimed, as this is no part of the issue be- 
tween the parties. Ibid. 


. A man’s voluntary affidavit, is evidence against him, as an admission of the 


facts stated therein. Hallett and Walker v. O’Brien. 585. 

The deposition which is taken and read by a party on one trial, is evidence 
when used by the opposite party on a subsequent trial of thesame cause. But 
it will not conclude the party against whom it is offered, and he may show by 
the witness giving the deposition, that he was mistaken in the facts it narrates ; 
and perhaps may prove by other evidence, the truth in regard to the facts de- 
posedto. Ibid. 


. Semble—That letters or other writings which have been used on one trial by 


one party, may be read as evidence on a subsequent trial of the cause by the 


Opposite party; on the ground that he who first offered them had admitted their 
contents to be true. Jbid. 


. The mere fileng of a deposition does not license the party against whom it 


was taken, to read it as an admission to the jury; and it can only be used if 
it be legal evidence in itself. Ibid. 


. The admission by the adverse party, that a letter corresponded with a written 


contract which had been entered into by the parties, will not authorize the let- 
ter to be read in evidence, to prove the contract, without accounting satisfac - 
torily for the omission to produce the written instrument, of which the letter is 
at best, only acopy. Fletcherv. Weisman. 602. 

When the vendee is sued by the assignee of the vendor, on a note given for 
the purchase money, he cannot prove by the declarations of the vendor, that 
he had no title to the land, as the vendor might have been examined as a wit- 
ness for the vendee. Clemens v. Loggins. 622. 


. In an action on a tax collector’s bond, when the issue is, that the principal 


obligor had assessed, collected, and paid over the taxes, it is competent for the 
plaintiff to inquire of a witness, as to the probable amount of the taxes,—there 
being no proof that the tax collector had deposited any evidence of an assess. 
ment in the proper office. Adams and Boyd v. The Governor. 627. 


. A witness cannot answer “that S. was tenant under P. who was claimant;” 


but must state the facts which constitute the relation of landlord and tenant. 
Parker et al. v. Haggerty. 632. 
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66. 


69. 


V1. 


The “ abstracts,” which the comissioners appointed by an act of Congress to 
investigate and report on the titles to land in Louisiana, east of the River Mis- 
sippi and island of New Orleans, were directed to make and transmit to Con. 
gress, were properly deposited with the registers of the different land offices, 
and a copy thereof, duly certified, admissible in evidence. Innerarity v. The 
heirs of Mims. 660. 


. The “ abstracts,” are not evidence of the facts recited in them, and admissible 


only to identify the land, by showing on what the confirmation of the acts of 
Congress operated. Ibid. 


. A foreiga written law, can only be proved, by the production of a sworn copy. 


Ibid. 

In an action to recover the possession of land, a deed for the property in dispute, 
executed by a third persen is admissible evidence, without first showing that 
such person had a transferable title; but if such auxiliary proof is not adduced, 
the party against whom the deed is offered, may call upon the court to reject 
it, or instruct the jury as to its legal effect. Dove ex dem. Duval’s heirs v. Mc- 
Loskey. 710. 


. Letters written by the defendant, to the administratrix of the plaintiffs’ ances- 


tor, during her sojourn in a foreign country, which abound with professions of 
friendship, express great solicitude for the welfare of herself and family, and in- 
form her of the situation of her business in the United States, do not tend to 
prove that the defendant's title to the lands in question, isinvalid. The letters, 
if admissible for any purpose, can only serve to show that the title of the de. 
fendant, deduced from the administratrix, had its origin in fraud. Ibid. 

Depositions taken in a suit in chancery between the same parties, are not 
proper evidence, on the trial of an action at law; unless the witness be dead, 


&ec. Ibid. 


See Contract, 6, 7. 

See Corroration, 1. 

See Cuaxcery, 8. 

See Contract, 16, 17. 

See Brutus oF Excuance anp Promissory Notes, 34, 33, 








See Morteace, 20), 21. 


EXECUTION, WRIT OF. 
z. 


A writ of execution when returned to the Court from which it issued, becomes 
a record of the Court, and a copy of it may be certified by the clerk to be used 
as evidence within the State. Woodward v. Harbin. 104. 


. The words ‘‘nulla 6ona” are not a sufficient return to a writ of fieri facias 


issued under the act of 1812, “regulating the mode of collecting money by 
execution.” These terms merely import a want of “goods.” To authorize 
an action against an indorser, the execution issued against the maker or obligor 
of a note or bond, should be returned “ no property found,” orin Janguage of 
equivalent meaning. Ibid. 


. The mere possession and improvement of land belonging to the United States, 


however valuable, is not the subject of alevy under an execution; anda sheriff 
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EXECUTION, WRIT OF—Continued. 
is not liable, on a motion against him, for neglecting to levy on, and sell such 
an improvement. Rhea, Conner & Co. v. Hughes. 219. 
W here land levied on by fi. fa. will allow of division, it is the duty of the sheriff 
tosell only so much as is necessary to satisfy the execution. Wheeler & Mc- 
Curdy v. Kennedy. 292. 

See PartNers anp Partnersuip, 6. 

See Venpor anv VeEnpreE, 15. 

See Srarvte, 3, 4, anp Lien, 1,2. 

See Ricut oF Prorerty, Triat or, 4. 

See Lien, 4. 

EXECUTORS AND ADMINISTRATORS. 

1. The act of the Legislature authorizing “* Executors aad Administrators to rent 

at public outcry, the real estate of anv decedent, until final settlement of the 
estate” intercepts the right of the heir to enter upon and enjoy the estate of 
his ancestor, in favor of the personal representative of the deceased, until the 
estate is settled. But the statute is prospective in its terms, and cannot have a 
retrospective effect. Philivs v. Gray, administrator. 226. 
Where there are several executors or administrators, they are esteemed as but 
one person, in representing the testator or intestate, and it is not allowable to 
sue any number less than all; unless, perhaps, where from special reason shown, 
the character of the relief sought, made it unnecessary to join them. Clem- 
ents, administrator, &c. v. Kellog, by her next friend, &c. 339. 

See Limirations Stature or, 7. 

See Morrteace, 24, 

EXCEPTIONS, AND BILL OF. 

1. It is competent for a party aggrieved by a final order in the settlement of an 
estate of a deceased person, or in directing its distribution, to prosecute a writ 
of error; end that the record may show his objection to the order, he may re. 
quire the judge of the County Court to seal a bill of exceptions. Jones, ex 
parte. 15. 


Where it does not appear from the bill of exceptions, that the evidence recited, 
was all that was offered, it will not be so intended, where such an intendment 


would operate so as to reverse a judgment; and under such eircumstances, it 
is enough, if the evidence excepted to, be admissible, though it may be insuffi- 
cient. Castles vy. McMath. 326. 

A bill of exceptions which states that the defendant offered to examine the 
nominal plaintiff as a witness, to which the plaintiff objected, and his objection 
sustained, and the witness excluded, was held to raise the question whether 
the nominal plaintiff was a competent witness. Duffee v. Pennington, 
use, &e. 506. 

A party offering a witness may be required by the court to state what he ex. 
pects to prove by him, but where, without such a requisition, the court excludes 
a witness in limine, its decision must be understood to have been made upon 


an objection to the witness himself, and not to the testimony he is expected to 
give. Ibid, 





INDEX. 
EXCEPTIONS, AND BILL OF—Continued. 

5. In general, the party taking a bill of exceptions must show that he might have 

been prejudiced by the decision excepted to; but where a party has been de- 
nied the right of examining a witness upon points pertinent to the issue, it will 
be intended that he may have been prejudiced. bid. 
The defendant may examine the nominal plaintiff as a witness, if the latter 
does not object to give evidence; and where itis stated in the bill of exceptions 
that the plaintiffs counsel objected to his examination, the objection will be un- 
derstood to have come from the plaintiff really interested in the suit. Jbid. 

. If pleas are interposed at a proper period, and the court notwithstanding, pro- 
ceeds to render judgment, the error should be disclused by a bill of exceptions, 
or by acorrect recital of the facts in the judgment entry. McCollom & Capel 
v. Hogan, Executur of Reuben Jones. 515. 

Where a party excepts to a decision or opinion of a court, he must place so 
much in his bill, as shows that the court did err to his prejudice. Holmes v. 
Gayle & Bower. 517. 

It is the duty of him who excepts, to show such a state of facts before the jury, 
that injury to his rights, most probably resulted from the erroneous action of 
the court; and if the exception is so uncertain as to leave this doubtful, an 
appellate court ought not to reverse. Stone v. Stone, for the use Under. 
wood. 582. 

. Where the bill of exceptions states two points as having been made in the 
circuit court, both of which were overruled, and thereupon the defendant ex. 
cepted to the decision of the court. This is a sufficient exception to each of 
the points overruled. Fletcher v. Weisman. 602. 

See Evipence, 12. 

FORCIBLE ENTRY AND DETAINER. 

1, It is not necessary in a complaint for a forcible entry and detainer, to state the 
precise time when the plaintiff was possessed of the premises, and if stated, it 
may be rejected as surplusage. Bliss v. Winston. 344. 

2. In a proceeding for a forcible entry and detainer, it is allowable for the plaintiff 
to state the forcible entry as having been made on different days; and in one 
part of his complaint, he may alledge an entry into one tenement, and in an- 
other part, into a different one. Ibid. 

3. The declaration of a person (since deceased) in the actual occupation of a 
house, made at the time of such occupation, that he held the house under the 
defendant, asa tenant, is admissble evidence in a proceeding for a forcible en- 
try and detainer, where the only evidence of possession adduced by the plaintiff 
was, that he retained the key of the house after the death of the tenant. Ibid. 


4, The allegation in a complaint for a forcible entry and detainer, that the entry 
was made on a particular day, does not bind the plaintiff to strict proof as to 
time, but he may show the entry to have been made on any day previous to the 
exhibition of the complaint. Ibid. ' 

5. Where the Circuit Court reverses the judgment of a justice of the peace, in a 
proceeding for a forcible entry and detainer, for the rejection of competent 
evidence, if the proceeding be in other respects regular, the cause should be 
remanded to the ustice, to be tried de novo. Ibid. 
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FORCIBLE ENTRY AND DETAINER—Continued. 


6. 


Where it appeared from the record that the plaintiff recovered a verdict and 
judgment, in a proceeding for a forcible detainer, before a justice of the 
peace, and afterwards the case found its way to the Circuit Court, where the 
defendant assigned errors—and the entry of the judgment shows that the par- 
ties came by their attorneys, and that the questions of law arising upon the as- 
signment, were fully argued;”—Held, that it is not an available objection to the 
proceedings in the Circuit Court, that the cause does not appear to have been 
taken there by certiorari, it will be intended, that a certiorari was either waived 
or lost. Turnly v. Stinson, et als. 456, 


- Where the. complaint in a proceeding for a forcible detainer, substantially 


conforms to the statute, the Circuit Court, in reversing the judgment of a justice 
of the peace, at the instance of the defendant, should direct that the cause be 
remanded. bid. 


FRAUD. 


1. 


Where the plaintiff and defendant are parties to a combination to defraud the 
Government of the United States, and the defendant, in the execution of the 
fraudulent purpose, receives money from the United States, in the name of 
the plaintiff, and acting ostensibly as his agent, no action can be maintained 
by the plaintiff for the recovery of the money so received. Boyd v. Bar- 
clay. 34, 


. A fraudulent deed is valid against the party making it, and cannot be defeated 


by a subsequent vendee, whose purchase was conceived in traud. All title 


having passed from the vendor, by the first deed, he had none to transfer by 
the second; and consequently the second vendee, who stands in the same 
predicament with the vendor, cannot hold the property as against the party 
claiming under the first conveyance. Eddins v. Wilson. 237. 

. Where, however, the first conveyance was fraudulent, and the second was 
made upon valuable consideration and in good faith, the latter shall pre- 
vail. Ibid. 


. Where the grantor in a deed of trust, executed for the purpose of securing the 


cestui que trust against contingent liabilities, stipulated in the deed, that the 
grantor should retain the possession of the property conveyed, until a liability 
was incurred; the retention of possession, is no evidence of fraud. John. 
son v. Cunningham. 249. 


. Where it is stipulated in a deed of trust, that the money unappropriated, and 


property undisposed of, after satisfying the purposes of the deed, should be paid 
over and revert to the grantor, the deed is not thereby made void; for the 
grantor stipulates for nothing more than what the law would have given 
him. Jbdid. 

Whether fraud is a defence, at law, to an action for the price agreed to be paid 
on the purchase of lands, which have been conveyed by the vendor, is yet an 
open question in this State. Stone v. Gover. 287. 


. Ifa contract for the sale of lands is tainted with fraud, as if either party has 


misrepresented, or made a fraudulent concealment as to quantity, the law will 
afford redress tu the party aggrievéd. Minge v. Smith. 415. 














FRAUDS, STATUTE OF. 


4. 


INDEX. 





In 1826, the second section of the statute of frauds was the only law which 
provided for the registration of deeds of gift of personal property. That law 
required that the deed, in order to be recorded, should be acknowledged or 
proved in the Circuit or County Court, &c.: consequently, a deed registered 
upon acknowledgment or proof before the clerk, when the court was not in 
session, cannot be regarded as recorded, so as to charge a purchaser with 
constructive notice of itsconterts. Sewall, by his next friend v. Glidden. 52. 


2. But though such a deed may not have been regularly proved and recorded, yet 


3. 


4. 


it may be regarded as equivalent to a parol declaration of the donor’s wishes, 
and if the constituents of a gift inter vivos are shown, the donee’s right becomes 
complete. Ibid. 

W here the donee of personal property was under the age of twenty-one years, 
and lived with his father, the donor, the possession, by the donor of the gift, is 
consistent with the donee’s right, and is not even presumptive evidence of 
fraud. Ibid. 

Though the statute of the 27. Eliz. against fraudulent conveyances has been 
often held to be affirmative of the common law, yet it may be regarded as a 
settled principle, that it extends only to conveyances of realestate. Ibid. 


See Use anv Occupation, 1. 
GAMING. 


1. 


An indictment against a retailer of spirituous liquors, for permitting gaming in 
his house, should charge that the defendant was a licensed retailer of spirituous 
liquors. The State v. Jonathan Kennedy. 31. 


GARNISHEE. 


1. 





Where a garnishee admits in his answer, that he had made his promissory 
note in favor of the defendant in the judgment; but states that he had been 
notified of its assignment, or that a suit had been brought thereon against him, 
in the name of certain persons, styling themselves assignees, the plaintiff is not 
entitled to judgment without showing that the payee is still the proprietor of 
the note. Stubblefield v. Hagerty. 38. 


. The statute in regard to garnishments contemplates an examination in open 


court, yet if the record recites that the garnishee had filed his answer, and that 
the plaintiff had consented to receive the same, an examination in court will 
be considered as waived. Ibid.} 

A judgment nisi against a ,arnishee, must be for a sum certain, and cannot 
be rendered for an uncertain amount, to be ascertained by a judgment to be 
afterwards rendered. Dickerson v. D. & J. B. Walker. 48. 


. The final judgment rendered against a garnishee, cannot be extended beyond, 


ot be variant from the judgment nisi, of which it is a mere confirmation, Ibid. 


. When a garnishee brings mnoney, and other effects in his hands into court, 


which he deposits there, and denies all indebtedness to the defendants; after 
his discharge from the garnishment, he is not a proper party to sue out a writ 
of error, if the court makes an improper disposition of the money and effects 
deposited; and a writ sued out by him will be dismissed. Lewis v. Sheffield 
& Co. 134. 
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GARNISHEE.—Coatinued. 

6. Where a garnishee answered “that he had in his possession, a sum of money 
belonging to the defendant in attachment, but which, he was informed by him 
was to be paid over to another ‘person, but that person had given no notice 

~ of any claim to iv’—Held, that a judgment against the garnishee, condemning 
the money, as the property or the defendaat in attachment, was correct. Baker 
v. Moody. 315. 
A garnishment relates to the present time, and requires the garnishee to answer 
what sum he is then indebted, &c.; so that if there be then no indebtedness, 
though there may be, before the answer is made, the plaintiff is not entitled to 
judgment. And if the garnishee is indebted in a sum which is increased after 
the garnishment issues and before answer made, he is not liable to a judgment 
for the increased sum, but for only such as was due when process issued. The 
Branch Bank at Mobile v. Poe. 396. 
When a debt has been contracted before the issuance of the garnishment; but 
does not fall due until afterwards, it is such an indebtedness as will authorize a 
judgment against the garnishee, with a stay of execution until it matures. Jbid. 
It is not within the scope of the powers ordinarily conferred upon the cashier of 
a bank, to appear to, and defend suits against the corporation; and conse. 
quently, he cannot answer a garnishment which has been sued out against it. 
Such an answer should be inade under the common seal of the bank, either by 
the express authority of the directors, or president, who thus far is the execu- 
tive officer of the board. Jbid. 
To authorize a judgment against a garnishee ‘on his answer, he must admit an 
indebtedness in money, to the defendant in attachment. Mims v. Parker & 
Coffman. 421. 
The answer of a garnishee, admitting an indebtedness to the defendant in at- 
tachment, to be discharged in his notes due other persons, to be afterwards 
procured, will not authorize a judgment against the garnishee. bid. 


GIFT. 
1. In order to pass the title to a chattel by a parol gift, at common law, there 


must be an actual delivery of the thing. Sewall, by his next friend v. Glid- 
den. 52. 

2. Where the donee of personal property is under the age of twenty-one years, 
and lived with his father, the donor, the possession, by the donor of the giit, is 
consistent with the donee’s right, and is not even presumptive evidence of 
fraud. Ibid. 

GUARDIAN AND WARD. 

1. A guardian may maintain an action in his own name, for an injury to the 
property of his ward in his actual possession. Fuqua, guardian, v. Hunt. 197. 

2. Where the guardian of a lunatic, purchased merchandise (which was charged 
to him) for the use of the lunatic and his family, an action cannot be maintained 
against the lunatic, upon an implied promise to pay the amount, though he 
has recovered his reason, and his property been restored to him, without the 
guardian’s retaining any part of it, to indemnify himself for his liabilities on 
account of his ward. At the time the purchases were made, the lunatic was 
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GUARDIAN AND WARD.—Continued. 
not in asituation to make himself liable upon an implied promise, and subse- 
quent events cannot create it. E.B.& A. G. Westmoreland v. Davis. 299. 

. Resident infant defendants to a bill in chancery, must be served with process; 
which, if they are of tender years, may be executed on their guardian or some 
of their near relations: non resident infants must be notified of the pendency 
of the suit, by publication, as in the case of adults. Walker et als. v. Hal- 
lett. 379. 

. Infants above the age of fourteen vears, should be consulted in the appointment 
of a guardian ad litem, if not attended with too much trouble or expense, as 
to which, the chancellor will exercise a sound discretion. Ibid. 

. The court may appoint guardians ad litem to non resident infants; but no 
such guardian should be appointed in any case, until after service of process, 
or publication. bid. 

. Proof should be made of the infancy of a non resident defendant. Ibid. 

7. Competent persons, should if possible, be selected as guardians ad litem, and 
the court may make them reasonable compensation; which, in suits for the 
foreclosure of mortgages, may be taxed in the bill of costs. Ibid. 

See Assumpsit, 5, 6. 

HEIRS AND LEGATEES. 
See Executors anp ADMINISTRATORS, 1. 
See Estates or Deceasep Persons, I. 
HUSBAND AND WIFE. 

1. Where the wife of D. filed a bill in chancery for divorce and alimony, on the 
ground, among others, that the husband was a lunatic; and the chancellor 
made an order, allowing a thousand dollars per annum, for the support and 





maintenance of herself and children, the husband being afterwards restored 
to sanity, and the bill dismissed, held, that an action of assumpsit would lie 
against the husband, to recover a sum of money, due for the tuition of the 
children, on a contract made by the wife, pending the bill inchancery. Har- 
ris v. Davis. 259. 
IMPRISONMENT FOR DEBT. 

¥. The act of the Ist February, 1839, abolishing imprisonment for debt, does not 
authorize the discharge of a debtor then in actual or constructive custody. 
Kennedy v. Rice. 11. 

. Bail, notwithstanding this act, ate liable for the debt on the return of non est 
inventus to a ca, sa. properly sued out; and are authorized to arrest and sur- 
render their principal in discharge of themselves in the same manner as before 
the act. Jbid. 


. If aca. sa. since the statute, is sued out without the necessary affidavit. 
Quere—whether the bail may not plead the omission in bar of the sci. fa. Ib. 
The act of the Ist February, 1839, ‘To abolish imprisonment for debt,” does 
not discharge the obligors from liability upon a bond for the liberty of the 
prison bounds, where a breach had oceurred previous to the passage of the 
act. Monginv. Harrison. 22. 
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INDIAN TRIBES, TREATIES WITH. 


1, The sixth article of the treaty made with the Creek tribe of Indians, on the 
24th of March, 1832, [5 Porter 416] directs, that twenty.nine sections of land 
may be located. and that patents for the same may then issue to such person's, 
being Creeks, to whom they shall be assigned by the Creek tribe. The as- 
signment of these lands by the tribe, is an act which must be communicated 
to the executive to enable him to direct the issuance of the patents, in confor- 
mity with the treaty: it is therefore, a public document, the custody of which 
is properly committed to some one of the executive departments. Johnson & 
McGehee v. Thomas. 186. 

- All the official intercourse of the government with the several Indian tribes, is 
carried on by the War Department; and the documents connected with such 
intercourse, are deposited in the Bureau of the Commissioner of Indian affairs. 
A copy of the assignment of the lands reserved under the sixth article of the 
treaty of 1832, is properly authenticated by his certificate, accompanied with 
the seal of the War Department. Jbid. 

. A patent issued after the commencement of a suit, cannot be given in evi- 
dence to support the action: nor is a patent so issued, evidence of the facts re. 
cited in it, soas to affect the defendant tothe suit. Jbid. 

. A location or allotment of the lands assigned under the sixth article of the 
treaty of 1832, is necessary to show title in one who claims title previous to the 
issuance of the patent, and without proof of such allotment or location, no 
action involving the title, can be maintained previous to the issuance of the 
patent. Ibid. 

. The location or allotment is the mode by which the proper executive officer 
determines, that the choice of land made by the Creek tribe, is approved, and 
that the lands are not subject to other claims. When this is done, an inchoate 
legal title is created, capable of transmission by those to whom they are as- 
signed by the Creek tribe. Ibid. 

. It is unnecessary to give evidence, that the assignment was made by the chiefs 
and head men of the tribe, or that those who made it, were authorized by the 
tribe. The recognition of these persons, by the government, as the chiefs and 
head men, is conclusive on the courts, which are bound to follow the action of 
the government, in its recognition of other powers. Ibid. 

. Thetreaty entered into between the Chickasaw Nation of Indians, and the 
United States on the 20th October, 1832, stipulates that no one, not a Chicka- 
saw, or connected with the Chickasaws by marriage, shall be permitted to settle 
on any of the lands ceded by that treaty, until the same had been sold by the 
United States. It was not therefore, permissible for a reservee, by a lease or 
sale of his reservation, to introduce into the nation, one who was inhibited by 
the treaty, from settling upon the unsold lands. Lewis v. Love & Lane. 335. 

. An agreement was entered into in August, 1833, between the defendan; 
Love, a reservee under the treaty, and the plaintiff in error, for the lease of 
his reservation, for several years, unless sooner required by the United States 
to abandon the possession; and stipulating, also, that if the treaty should be 
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INDIAN TRIBES, TREATIES WITH—Continued. 
so modified as to permit a sale by the reservee, the lessee or his heirs, should 
have the preference in the purchase, at such price, &c. as the reservee might 
prescribe. It was held that the treaty of 1834, which conferred the right of 
sale upon the reservee, did not impart validity to the contract, which was in- 
valid when made. J6id. ’ 


INDICTMENTS. 

1. An indictment against a retailer of spirituous liquors, for permitting gaming in 
his house, should charge that the defendant was a licensed retailer of spirituous 
liquors. The State v. Jonathan Kennedy. 31. 

. Anindictment containing three counts for playing at cards “in an out house 
where people resort;” in a store house for “retailing spirituous liquors, &c. 
in a public place,” is good, without designating to whom the out house or store 
house belongs, or without designating the description of the place by a more 
certain description. The State v. Atkyns. 180. 

. The act [Aikin’s Digest, 212] prescribes the terms which may be used in the 
indictment. If these terms are followed, the indictment is good. Ibid. 

. The act of 1811, which requires the name of the prosecutor to be indorsed 
on all bills of indictment.” is merely directory, and the omission to make such 
an indorsement, w@ not affect the validity of the indictment. The State v. 
Hughes. 655. 








INTENDMENTS AND LEGAL PRESUMPTIONS., 
1. When an entry appearson the record, that on suggestion of the plaintiff, the 


defendant had been removed from his office of administrator, and a sci. fa. 
is ordered to issue to the sheriff, and no return is made, if it appear from the 
record, that afterwards the defendant appeared, and that judgment was ren- 
dered against him, on the verdict of a jury, it will be presumed that the order 
for a sci. fa. was vacated, or waived by the parties. Evans, Administrator 
v. Norris, Stedder & Co. 511. 

. When pleas appear in the record which are not disposed of, and the judgment 
entry recites that the defendant said nothing in bar or preclusion of the plain, 
tiff’s action, this is conclusive on error brought, that such pleas were waived. 
McCollum & Capel v. Hogan, Executor of Reuben Jones. 515. 


. The defendant in error recovered a judgment in the County Court, upon 
which a writ of error was prosecuted to the Circuit Court and the judgment 
affirmed on the certificate; the judgment of the Circuit Court did not in to. 
tidem verbis, recite that the judgment of the County Court was recovered by 
the defendant; but merely stated that the ‘defendant in error,” designating 
him by name, came and produced to the court, the certificate, &c. Held, that 
the designation of the defendant with the addition ‘* defendant in error,” was 
sufficient to show that he was the successful party in the County Court. De 
Graffenreid, et al. v. Pearsall. 526. 

See Forcrste Entry anv Derainer, 6. 

See Bitts or ExcuanGe anv Promissory Notes, 28, 29. 
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INTEREST, 

1. Notes given in payment for the purchase of sixteenth sections carry interest 
at the rate of six per cent. per annum, until paid, or until judgment is obtained 
on them, or the contract otherwise changed. Branch Bank at Montgomery 
v. Harrison. 9, 

2. Interest is properly allowed on a count for money had and received, if the de- 
mand on which the recovery is had, is lawfully entitled to bear interest. Por- 
ter v. Nash, 452. 

JUDGMENT AND DECREE. 

1, Where a judgment entry recites a demurrer (sustained) as having been inter- 
posed by the defendant to his own plea, the Appellate Court wili intend the 
recital to be a clerical mistake, and that it was the plaintiff who demurred. 
Evansv. McMahan. 45. 

2. A judgment as upon a retrazit, is a complete bar to a subsequent action for 
the same cause. Ibid. 

3. A plea in bar which alledges a judgment by retrazit, and substitutes the 
words “and dismissed the same” for ** but from the same altogether withdrew 
himself,” is good on demurrer. Ibid. 

4. A judgment nisi against a garnishee, must be for a sum certain, and cannot 
be rendered for an uncertain amount, to be ascertajped by a judgment to be 
afterwards rendered. Dickerson v. D. & J. B. Walber. 48. 

5. The final judgment rendered against a garnishee, cannot be extended beyond, 
or be variant from the judgment nisi, of which itis a mere confirmation. Jbid. 

6. To sustain a judgment by default on a motion by a bank, under the statute; the 
liability of the defendant must be shown by the judgment entry, as well as 
the notice and certificate which authorized the Court to exercise the summary 
jurisdiction. Clements, Hall, Gindrat and Steele v. The Branch of the Bank 
of the State of Alabama at Montgomery. 50. 

7. Ajudgment by default, where no declaration is filed, is fatal, even on error. 
So a declaration in the name of a party for whose use a suit was brought, 
will not sustain a judgment in the name of the Jegal plaintiffs for his use. El- 
liott v. Smith & Co. for the use of Harralson. 74. 

8. If judgment is obtained for a debt of which a part has been paid, but the pay- 
ment is not interposed as a defence, the part so paid cannot afterwards be re- 
covered by suit, although the judgment is satisfied. Broughton vy. McIntosh. 
103. 

9. Where in an action of debt, a judgment was rendered for an aggregate sum in 
damages, equal to the debt and damages properly recoverable, the inequality is 
not available on error. Sanford & Carter v. Richardson & O'Neal. 182. 

10. Where it does not appear from the record on what day the judgment was ren- 
dered, and when the court adjourned, (if necessary to sustain the judgment) 
an Appellate Court will intend that it continued its session up to the latest pe- 
riod authorized by law. Ibid. 

Al. Where the judgment in an action upon a bill single for nineteen hundred and 
thirty-four dollars, was rendered for about eighty-six cents too much, the ex- 
cess was regarded as too small, to induce an Appellate Court to reverse or cor- 
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JUDGMENT AND DECREE—Continued. 
rect the judgment. The ease being a fit one for the application of the maxim 
de minimis non curat lex. Ibid. 

A judgment by default cannot be sustained when no declaration has been filed. 
Ware v. J. & W. Todd, Administrators. 199. 

A judgment cannot be rendered before the maturity of the demand, although 
the statute authorizes an attachment to issue in certain cases, before the debt 
is due. Ibid. 

In such a case the proper course is to stop proceedings until the maturity of 
the debt, and then to proceed to judgment as in other cases. bid. 





C, as the agent of O, entered into a submission with A, to refer certain mat. , 
ters to reference under the statute; the arbitrators made an award in favor of 
A, without stating against whom,—held that it was error to render judgment 
against C. Cailahan v. McAlexander. 366. 
A judgment until reversed, is, as between the parties to it, and upon the mat- 
ters determined, as a plea, or bar, or as evidence, conclusive. ‘I'he Trustees 
of the University of Alabama v. Keller, Executrix, &c. 466. 
When judgment is obtained against the second indorser of a bill of exchange 
and he supersedes it, by giving the statutory bond, and suing out a writ of 
error, if the : is affirmed, with ten per cent, damages, he is not enti- 
tled to have ction entered, because a judgment for the sum due on the 
bill, is subsequently obtained against, and satisfied by the firstindorser. Clem- 
ents v. Crawford and Hines. 531. 

Sec ARBITRATION AND AwaArp, 3. 

See Process, SERVICE oF, 3. 

See AprpeaL AND CERTIORARI, 4. 

See Estates oF Deceasep Persons, J, 2. 

See INTENDMENT AND LEGAL Presumprion, I. 

See Exceptions, AND Bit or, 7. 

See Damaces, 2. 

See Summary Proceeprnes, 13. 

JURISDICTION. 


1, The want of jurisdiction in the Circuit Court does not appear from the fact 
that only forty-eight and eighty-seven hundredths dollars, were due for prin- 
cipal and interest, (computing the latter at eight per cent.) when the note was 
used. Hargrove v. J. Smith & Co. 80. 

2. The Circuit Court have jurisdiction to award writs of certiorari, to review the 
proceedings of inferior Courts of criminal jurisdiction. John, a slave, v. The 
State. 95. 


See Justices oF THE Peace, 1, 2. 
See Estates or Deceasep Persons, 7. 
JURY. 
1. If the County Court direct a jury of by-standers to be summoned for the trial 
of a cause, and this course is not excepted to, the irregularity, if it is one, is 
no cause of reversal. Crawford v. Creagh. 592. 
See Crimina Cases, anD Proceepines 1x, 10, 11, 12. 
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JUSTICES OF THE PEACE. 

1. Justices of the peace have jurisdiction of suits on contracts, for the delivery of 
specific articles, and to give judgment for the proper sum, not exceeding fifty 
dollars in money. Williams v.-Hinton. 297. 

. Justices of the peace have no jurisdiction of the actions of Trover or Detinue, 
although the property converted or detained, may be of a less value than fifty 
doilars. bid. 

. A motion to quash the proceedings, for a defect in the summons of the justice 
of the peace, will not be entertained, when the case is before a superior court 
onan appeal. Ifill & Proctor v. White. 576. 

See Practice, 9, 10. 

LEX LOCI AND LEX FORI. 

1. Where a bond was executed in a State other than that in which suit is brought 
fur its recovery, the statute of limitations of the lex foriis the criterion by which 
it is to be determined whether prescription is an available plea in bar. Craw. 
ford and another v. Childress’ Executors and Executrix. 483. 

2. An indorsement of a promissory note made in the State of Georgia, must be 
governed by the law of that State. Dunn v. Adams, Parmeter & Co. 527. 


LIEN. 

1. The eighth section of the act of 1807, which requiceie sheriff to indorse 
upon an execution the day of its receipt, is merely direttory; and its non-ob- 
servance cannot prejudice a plaintiff. A lien upon the defendant’s property 
attaches immediately upon the delivery of the execution. Hester, et als. v. 
Keith & Kelly. 316. 

. The clerk of the Court issuing an execution, and the sheriff receiving it, can. 
not vacate the same by substituting an exact copy in its stead; and thus im- 
pair, to the prejudice of the plaintiff, the lien created by the original. hid. 
The delivery of a fieri facias to the sheriff, creates a lien upon the personal 
estate of the defendant, in favor ef the plaintiff, yet the property of the debtor 
is not divested, until the process has been actually levied. But when the sher- 
iff has duly seized goods, he then acquires a special property in them, and is 
answerable to the plaintiff to the extent of their value, and the defendant is 
discharged from the judgment pro tanto. Bonducant, et als, v. Buford. 359. 

. A fieri facias only binds the goods and ehattles of the defendant in the par- 
ticular county to which it issued. Pond v. Griffin. 678. 

. The lien of an attachment commences from its levy, and cannot be divested 
by awrit of fieri facias subsequently levied on the chattles, if the writ had no 
binding effect before the levy of the attachment, Jbid. 

LIMITATIONS, STATUTE OF. 

1. In an action of assumpsit on the common counts, @ plea of the statute of lim- 
itations of three years, which does not aver that the plairtiff’s cause of action 
is an open account, is not a good plea. Winston y. The Trustees of the Uni- 
versity of Alabama. 124. 

. W. sold a tract of land in Virginia to J. while in that State, and promised on 
his arrival in Alabama, and, as soon as he obtained his wife’s relinquishment, 
to execute a deed for tle land. W. having failed to make a deed, an action 
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LIMITATIONS, STATUTE OF—Continued. 
was brought by the administrator of J., to recover back the purchase money, 
to which W. pleaded the statute of limitations. Held, that the action to re- 
cover back the purchase money accrued on the death of the wife of W.; that 
J. was bound to take notice of that event, and that from that period the statute 
would commence running, although W. had not notified J. of his wife’s death. 
Kavenagh, Administrator v. Weedon. 231. 
. Where a bond was executed in a State other than that in which suit is brought 
for its recovery, the statute of limitations of the Jex fori is the criterion by 





which it is to be determined whether prescription is an available plea in bar. 
Crawford and another v. Childress’ Executors and Executrix. 83. 
. Semble. An acknowledgement ia order to create a promise by implication of 


law, ought to contain an unqualified and direct admission of a previous sub. 
sisting debt, which the party is liable and willing to pay. Jbid. 
A verbal acknowledgement by the obligor will not prevent the statute of limi- 
tations from running against a bond, nor will it revive the remedy upon it af. 
ter the bar of the statute has been complete. Jbid. 
Where possession of land was acquired, within the limits of the territory claim- 
ed by the United States, by virtue of the treaties of St. Ildefonso and Paris, 
whilst Spain exercised actual dominion over it,—under the defence of the sat- 
ute of limitations, the’ possession of land will be dated from the-period of its 
actual occurrence; and not from the date of the act of Congress of 1812, ab- 
rogating the Spanish, and extending the laws of the Mississippi territory over 
the country; nor from the date of the actual occupation of the territory by the 
United States, the succeeding year. Innerarity v. The heirs of Mims. 660. 

. The omission of a creditor to present his claim against the estate of a deceased 
person, to the executor or administrator, within eighteen months after the grant 
of letters testamentary, or of administration, will not operate an extinguish- 
ment of the demand, but merely bar its recovery. Doe ex dem. Duval’s heirs 
v. McLoskey. 710. 

See Morrteace, 9. 


MANDAMUS. 

1. The writ of Mandamis will be granted only where there is a specific legal 
right, and no other legal remedy adequate to enforce that right. Jones ex 
parte. 15. 

. It is competent for a party aggrieved by a final order in the settlement of an 
estate of a deceased person, of in directing its distribution, to prosecute a writ 
of error; and that the record may show his objection to the order, he may 
require the Judge of the County Court to seal a bill of exceptions. Ibid. 

. But where the Judge altogether declined proceeding in the séttlement, or dis- 
tribution of the estate, then, as there would be no order to appeal from, a par- 
ty aggrieved might be entitled to a Mandamus—but querc: should not the ap 
plication for the writ be made to the Circuit Court of the County. Jbid. 

. Should a Judge of a Circuit Court in a proper case, and where error was 
shown to exist, refuse to grant a remedial writ to review the proceedings of a 
tribunal inferior in grade to the Circuit Court, the Supreme Court would pre- 
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MANDAMUS—Continued. 


vent a failure of justice by awarding a mandamus to the judge. John, a slave 
v. The State. 95. ; 


» Quere—can this Court award a mandamus to the ministerial officer of another 


Court? Itcertainly cannot for the purpose of coercing the issuance of an ex- 
ecution by the clerk of a Circuit Court, on a judgment of that Court; the 
proper remedy in such case, is a motion to the Circuit Court for a mandatory 
order tothe clerk. Mantony, ex parte. 98. 


MASTER AND SERVANT. 


1. 


2. 


A master is liable civiliter for the acts of his servant done pursuant to his au- 
thority, or for an injury resulting from his negligence whilst employed in the 
business of his master. Blackburn v.G. & F. R. Baker. 173. 

But where the servant commits a tresspass, without the consent or approbation, 


and against the direction of the master, trespass vi et armis cannot be main. 
tained. Jbid. 


MORTGAGE. 


1. 


It is competent for a creditor to secure himself both by a mortgage, and the 
engagement of a third person for payment by the debtor. And the creditor 
may either proceed in equity for a foreclesure, or prosecute an action at law 
upon the promise of a debtor and his surety. Cullum v. Emanuel & 
Gaines, et al. 23. 

. Ordinarily the sale of the equity of redemption does not operate an extin-. 
guishment of the mortgage, but the purchaser acquires only the right to com- 


plete his title by the payment of the mortgage debt. Ibid. 
Whether the purchase of the equity of redemption by the mortgagee will 
extinguish the mortgage: quere—It will not have that effect, as against a 
surety, if the mortgagee purchase in good faith and with just intentions, avow- 
ing it to be his purpose to give to the surety the benefit of the mortgage, and 
to appropriate rents and profits in aid of his liability. Ibid. 


‘4. A decree, which leaves it in the discretion of the master, to sell the whole, or 


a part of mortgaged property, iserroneous. Walker et als.v. Hallett. 380. 
It is erroneous to direct successive sales, as the several instalments of a debt 
secured by mortgage, fall due. The decree should be for the amount then 
due, and the mortgaged property be directed to stand, as a security for the 
residue. Ibid. 

In the absence of fraud or gross negligence, a mortgagee in possession, is not 
chargeable with the value of the rent of the premises, but only with the rent 
actually received. Hogan and wife v. Stone & Co. 496. 

A mortgagee in possession, is not chargeable with interest on rents received by 
him, unless there be some peculiar circumstances in the case, making it proper 
he should be se charged. Jbid. 

In a bill to foreclose a mortgage, it is necessary that all incumbrancers, prior, 
and subsequent, should be parties; but if process is served on them, and they 
fail to appear and answer, the complainant may proceed to foreclose the mort- 
gage. Judson v. Emanuel, et al. 598. 
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MORTGAGE—Continued. 
9, Where slaves are mortgaged, and the possession is delivered to the mortgagee, 
who retains them more than six years after the time limited for their redemp- 
tion, or where no time is limited, for more than six years after the pledge, 
without any admission during that period, that he holds them subject to re- 
demption, this lapse of time, in analogy to the statute of limitations, isa bar to 

a bill to redeem. Humphres v. Terrell. 650. 

10. It isa general rule, that all persons whose interests ate to be affected, or conclu- 
cluded by the decree, ought to be made parties to a bill for the foreclosure of 
mortgage. If the mortgagor who is the owner of the fee, dies, his heir is an 
indispensable party to a bill to foreclose. Doe, ex dem. Duval’s heirs vs 
McLoskey. 708. 

11. Where there is a decree for the foreclosure of a mortgage, and the sale of the 
premises, the purchaser cannot be regarded at law, as an assignee, of the mort. 
gage. Ibid. 

12. The transfer of a debt (either by indorsement ora mere Celivery,) secured by a 
mortgage, will in equity, pass the security; and a written transfer of the debt 
and mortgage, will vest the assignee with the legal interest in both. Ibid. 

13. A mortgagee has three remedies, either of which he is at liberty to pursue, and 
all of which he may pursue until his debt is satisfied. 1. He may bring an ac- 
tion at law to recover the debt. 2. He may bring ejectment, or trespass to re. 
cover the possession of the mortgaged premises; and 3. He may foreclose the 
mortgagor’s equity of redemption, and sell the land to satisfy the debt. Ibid. 


14. Where a mortgagee obtains a judgment at law, for the debt, the character of thé 
indebtedness is changed ; it then becomes a debt of record. So where there 


is a decree of foreclosure, the mortgage becomes merged in it, and ceases to 
exist as alegal security for the debt. Jbid. . 

15. A decree of foreclosure and a sale under it, operates as a payment to the ex- 
tent of the sum paid, and the payment of the debt will extinguish it, so as to 
leave no subsisting contract, which can be assigned. Thid. 

16. Semble—A mortgagee may enter upon the land mortgaged or bring an action 
for the recovery of the possession, even before a forfeiture ; unless it appears 
by express stipulation or necessary implication, that the parties intended that 
the mortgagor should remain in possession. Ibid. 

17. The mortgagor is the proprietor of the mortgaged premises, and entitled to 

their possession as against all persons, but the mortgagee or his assignee; and 

if dispossessed, he may maintain an action to recover the possession. Ibid. 

Although the county court cannot decree the sale of the lands of a deceased 

person, on which mortgages exist, and provide for their payment from the 

proceeds,—quere : will not a sale of the mortgagor’s interest under such a 

decree confer upon the purchaser the right to redeem? Ibid. 

It is no objection to the assignment of a mortgage, that the first names of se- 

veral of the mortgagees are spelt differently in the mortgage and assignment, if 

it appears from a comparison of the two deeds, that the names are the 
same. Ibid. 

20. A mortgage which recites, that the mortgagor “ is justly indebted to the said 
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18 


19 
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parties of the second part,” (the mortgagees,) is not contradicted by the pro. 

duction of notes payable to one of the mortgagees alone. bid. 

Where the debt intended to be secured, is not described with such precision as 

to identify it, by a comparison with the mortgage, parol evidence of the identity 

is admissible. Ibid. 

22. A mortgagee cannot assign the right to the mortgaged property, without also 
assigning the debt to which it is an incident, yet it seems he may relinquish by 
contract the possession of the mortgaged premises toa third person, until the 
debt is paid. Jbdid. 

23. The right of entry by the mortgagee, or his assignee, results from the contract 
between the mortgagor and mortgagee and will noi be divested by the death of 
the mortgagor, or other event which does not annul the mortgage, or bara rem- 
edy uponit. Jbid. 








21. 


~_ 


24. As the mortgagee has a specific lien npon the mortgaged property for the pay 
ment of his debt, he need not present his claim to the executor or administrator 
of the mortgagor, in order to entitle him to the benefit of his mortgage. Sucha 
a course is proper where he considers the mortgage as furnishing an insufficient 
security, and luoks to the executor, or administrator, to make good the deficien- 
cy. This being the law, it follows, that the mortgagor cannot avail himself of 
the non-presentation of the mortgagee’s claim, as a bar to a bill to fore- 
close. Ibid. 

See Cuancery, 4, 28. 

NEW TRIAL. 

1. Where a new trial is granted to the defendant, unless the plaintiff remits all 
the damages assessed by the jury, except three hundred dollars, the court 
giating on the record, that “all over that sum is considered to have been as- 
sessed, for the corn mentioned in the declaration. If the plaintiff remits, it is 
understood that no part of his remaining damages is for the corn sued for.” 
And the plaintiff does, in pursuance of the order, remit all the damages except 
three hundred dollars, he may afterwads maintain an action, for the value of 
the corn thus remitted. Martinv.Chapman. 278. 

NOTARY PUBLIC. 

1, A notary public is authorized to take the proof and acknowledgment of deeds, 
in the county for which he is commissioned, although the land conveyed may 
be sitnated in another country. Johnson v. McGehee & Thomas. 186. 

2. The official acts of a notary, are authenticated by his seal, without further 
proof. Dunn v. Adams, Parmeter & Co. 527. 

See Statute, 5. 

NUL TIEL RECORD. 
See ENDORSER AND EnporseEt, 3. 


OFFICERS, AND PROCEEDINGS AGAINST. 

1. The act of 1824, (Aikin’s Dig. 100) which directs the judge of the County 
Court to certify when a clerk, sheriff, or other county officer, has been absent 
from the county of his residence, for the term of four months, does not confer 
jadiciul powers on the judge; nor does it authorize him to declare the office of 
the absentee vacant. It only provides a convenient mode by which the execu- 
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OFFICERS AND PROCEEDINGS AGAINST.—Continued. 
tive, or other appointing power, shall be informed of a fact, which, if true, 
causes the particular office to become vacant. Hill v. The State of Ala. 
bama. 559. 

2. An order, made by the judge of the County Court, declaring the office of 
sheriff vacant, for the reason that the sheriff has been absent from the county 
of his residence for four months, is whully unauthorized, extra judicial, and en- 
titled to no consideration whatever, as a judgment or inquisition of office. It 
is entirely void, and therefere, is not tue subject of revision, either by certiorari, 
or by writ of error. Ibid. 

3. In a proceeding by motion against a tax collector, under the first section of the 
act of 1822, * for the regulation of assessors and collectors, so far as it relates 
to the payment of money,” the measure of the recovery, is the amount of the 
county tax due and unpaid, together with fifteen per centum, as damages on 
the amount, without interest. James v. The Governor, for the use, &c. 605. 

See ConsTiTuTIonaL Law, 3, 4. 
See Evivence, 64. 
See SHERIFF AND HIS Suretiss, 12, 13, 14. 

PARTNERS AND PARTNERSHIP. 

1. In a suit against L. as a partner of a firm, known by the name of L. & B. 
letters, written in the name of the firm by L., and entries made by him in the 
books cf L. & B., are prima facie admissible in evidence to charge him as a 
partner. Lewis v. Post & Main. 65. 

2. In an action against L. charging him as the partner of B.; the latter is not a 
competent witness to prove the fact ot partnership. Ibid. 

3. Evidence of intermeddling in the affairs of a partnership if given in genera! 
terms, is objectionable; but in such a case the exception must be to the uncer- 
tainty of the evidence. Specific acts of intermeddling with the business, are 
evidence to go to the jury, for them to determine the character in which such 





acts were performed. Jbid. 
4. John S. Rhea, James Connet and James W. Rhea, describing themselves as 


partners composing the firm of Rhea, Conner & Co., declared against the 
defendant below, on a promissory note, payable to the firm. On the plea cf 
non assumpsit, it was holden that although the note was not sufficient evi- 
dence in itself, that the plaintiffs were the members of the firm designated upon 
its face, yet it was admissible to show a promise to pay money, and the plain. 
tiffs might adduce extrinsic evidence that they were the promisees. Bell v. 
Rhea, Connor & Co. 83. 

5. When partners, who are also joint mortgagors, convey the mortgaged estate to 
a subsequent purchaser, and one of them dies pending the suit for foreclosure, 
it is unnecessary to make his personal representatives or his heirs at law, par- 
ties to the proceedings. As the debt survives against the other partners, they 
are competent parties to contest the complainants demand, and to state an 
account. Cullum, et al. v. Batre, Executrix of Batre. 126. 

6. A writ of fieri facias against the goods, &c. of one partner, may be levied on 
the property of the partnership, and the interest of the defendant in execution 

sold; but a debt due the partnership, cannot be attached by process at law, to 

pay the separate debt of apartner. Winston v. Ewing. 129 
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PARTNERS AND PARTNERSHIP—Continued. 

7. One partner cannot sue his co-partner at law, even after a dissolution, unless 
there has been a scttlement of the partnership accounts, and a balance struck. 
Phillips v. Lockhart. 521, ° 

. P. H. & A. being partners, L. with the consent of P., bought out the interest 
of H. & A. in the firm, and became the partnerof P. L. agreed with H. & 
A. to pay their proportion of the outstanding debts of the old firm; after a dis- 
solution of the partnership between P. & L., P. paid the debts of the old firm, 
which L. had agreed to pay; held that he could not maintain an action at law 
to recover the amount of L. Jbid. 

See Process, aND SERVICE oF, 3. 

See ATTacuMeEnt, 5. 


PAYMENT AND SET.OFF. 

1. A set-off by the maker of a promissory note, against an intermediate indorser, 
cannot be allowed, unless there is a contract between the parties, so as to allow 
it, founded on some new consideration. Kennedy v. W. Manskip and 
others. 43. 

- In a suit brought by T. against M. & B.a note executed by T. and another, 
and payable to M. alone, would be a good off-set. Carson & Moore v. Barnes. 
93. 

- If judgment is obtained for a debt of which a part has been paid, but the pay- 





ment is not interposed as a defence, the part so paid cannot afterwards be re- 
covered by suit, although the judgment is satisfied. Broughton v. McIn- 
tosh. 193. 

. A payment is merely the extinguishment of the debt, and is not in the nature 
of a set-off; which may be used or omitted as a defence, at the pleasure of the 
defendant. Ibid. 

The possession of a bill by the drawee, after its maturity, is prima facie evi- 
dence of payment. Hill v. Gayle & Bower. 275. 

. Whenever a merchant sends goods to the order of his customer, duly directed 
by the usual mode of conveyance, he is entitled to be paid for them, unless he 
failed to comply with some instruction which has occasioned a loss to his cus- 
tomer. Jbid, 

- The defendant cannot set-off to the plaintiff’s action a demand which he is not 

entitled tosue on,in hisown name. Bell v. Horton. 413. 
Where the defendant proves a set-off to a greater amount than the demand sued 
on, the statute of sett-off will not allow the plaintiff to rebut the defendant's 
proof, by showing that the latter is indebted to him in a large sum, which is 
not in suit. Hall v. Cook’s Administrator. 629. 

. The payment of an outstanding incumbrance by a purchaser of land, with a 
covenant, either express or implied from the vendors, against incumbrances, 
cannot be the subject of an off-sett, in a suit for the purchase money of the 
land. Dunn, use, &c. v. White and McCurdy. 645. 

10. Unliquidated damages cannot be the subject of an off-set. Ibid, 

See Cuancery, 1, 2. 

See Bipts oF Excuance anp Promissory Nores, 31, 33, 
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PLEADING. 
1. Though tbe declaration omit to lay damages, yet if they are laid in the writ, 

the declaration is unoljectionable. And where the cause of action is a lega 
liability, certain and defined, the damages being the statute rate of interest, they 
need not be laid either in the writ or declaration. Elliott v. Smith & Co. for 
the use of Harralson. 74. 
A joint contract may be severed by the consent of all the parties to it, so as to 
entitle each to his several action. Stedman & Mayer v. Eliza Shelton, Ad. 
ministratrix of Nicholas P. Murphy. 86. 
Thus where S. & M. were indebted toG. & P. M. by promissory note, and 
before the maturity of the note, G. asssigned all his interest in the note to H., 
which was afterwards paid by S. & M.; held tat this was a severance of the 
interest by the consent of S. & M. and that P. M. could maintain an action 
for the residue, on the implied promise arising from the discharge of the inter- 
est of one payee. Ibid. 
A declaration alledging these facts and concluding * that the defendants being 
so liable, promised to pay, &c.,” is sufficient. Ibid. 
Where the declaration does not disclose the facts on which the plea is founded 
such facts must be averred in the plea. Winston v. The Trustees of the Uni- 


versity of Alabama. 124. 
In an action of assumpsit on the common counts, a plea of the statute of lim- 
itations of three years, which does not aver that the plaintiff's cause of action 


is an open account, is nota good plea. Jbid. 

An appellate court will not reverse a judgment, because there is a demurrer in 
the record to the defendant’s plea, (of which no disposition appears,) where 
there has been a trialbyjury. Ledyard v. Manning. 153. 

It is a proper mode of declaring, to join the common counts, with a count on a 
billor note. Kirkpatrick v. Bethany. 201. ; 

A party may declare for any cause consistent with, or embraced by the indorse- 
ment on his writ. Thus, if the writ be indorsed with a bill or note, the dec- 
Jaration may embrace the common counts, under which a bill or note may be 
given in evidence. Ibid. 

If it be allowable for a defendant to avail himself of a varianee between the 
indorsement on the writ and declaration, semble, the objection must be brought 
to the view of the Court in some other manner, than by a motion to strike out 
a count from the declaration. Ibid. 

When the names of the parties are transposed in the commencement of the 
declaration, so that the defendant is named as the plaintiff, a judgment will not, 
for this cause, be reversed, if the record furnishes the means of ascertaining 
and correcting, the clerical error. Drummond v. Wright. 205. 

Whenever the cause of action, indorsed on the writ, is a written instrument, 
the plaintiff is authorieed to declare in any of the common counts under which 
the written instrument can be given in evidence. Holloway v. Lowe, 246. 
If a defendant pleads non assumpsit to an action of debt, on a bill single, and 
issue is joined, he will not be permitted to urge this mis-pleading, to avoid the 
judgment. Stone v. Gover. 287. 
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PLEADING— Continued. 
14. When the declaration alledges the instrument sued on, to have been made by 





two persons, one of whom unly is before the court as a party, it is unnecessa. 
ry to prove the execution of the instrument, by the one who is not sued. J6,. 

15. Ifa declaration contains a clear and substantial cause of action, it is not ob. 
jectionable on error, though it may contain irrelevant, or superfluous matter, or 
even duplicity. Castles v.MceMath. 326. 

. Pleas of performance and payment are affirmative pleas and the onue of proof 
lies on the defendant. Edmonds v. Edmonds. 401. 

. On the plea of non est factum, proof that the signature of the obligor was 
genuine, raises the presumption that he executed the bond by sealing and de. 
livering it. Manning & &dams vy. Norwood. 429. 

A plea alledging, “ that the said supposed writing obligatory, if it was signed 
by him, was signed in blank, and for a totally different object, and for a sum 
of money, if any at all was to be secured thereby, for a less amount, and to 
different purposes than the plaintiffs alledged,” bad, because it is uncertain 
and argumentative. Jbid. 

A plea in abatement, that no copy of the writ was served on the defendant, is 
bad on demurrer. Maverick v. Duffee. 433. 

A declaration which describes a promissory note as bearing date, and payable 
sometime during the last of the month of October, or about the first of the 
month of November, 1838, is bad on demurrer, although it is averred, that the 
note is lost, and that the affidavit required by the statute, has been filed. 
Porter v. Nash. 452. 

A declaration in debt is good though the sum demanded in its commencement 
is less than the penalty of the obligation; the statement of a specific sum is 
unnecessary in the commencement of a declaration in debt, and if stated may 
be regarded as superfluous. Williams v. Harper. 502. 

. When the condition of an obligation is to make title for land to the obligee on 
a day certain, and likewise on a contingency which if it happens, is more 
within the knowledge of the obligor than of the odligee, in a plea of readi- 
ness to perform, it is necessary for the obligor to aver notice of the existence of 
the contingent fact to the obligee; and without such averment the plea will be 
bad. Ibid. 

. Where a general replication is filed to a plea of the statute of non-claim, the 
burthen of proof is cast on the plaintiff; but if the plaintiff reply specially, that 
advertisement was not made by the defendant within two months after the 
grant of letters of administration, such replication, as it would admit that no 
presentment had been made, wou!d shift the onus to the defendant. Evans, 
Administrator v. Norris. Stodder & Co. 511. 

The plaintiff cannot amend his declaration by striking out the name of a per- 
son for whose use the suit isinstituted. D. & D. Teer v. Sanford & Cleve- 
land. 525. 

25. 1f such an amendment is made and the change of the party in interest is stat- 
ed in the declaration, advantage of the irregularity may be claimed on de- 
murrer. Ibid. 

26. Where the indorsement of a note is impeached by a plea of non est factum, 
the burden of proof is cast on the plaintiff, and he will not be entitled to a ver. 
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PLEADING—Continued. 
dict, by merely reading to the jury the note and indorsement, although the de- 
fendant did not object to it- Gilmer v. Branch Bank at Mobile. 538. 

27. In trespass to try titles, the declaration alledged, that the plaintiff was in pos. 
session, on the Ist of January, of the premises, and that the defendant entered 
with force and arms, on the 2d day of January—Held, that it was a sufficient 
averment of possession at the time of the eviction. Parker, et al. vy. Hagger- 
ty. 632. 

See Jupement, 1, 2, 3. 

See ENDORSER AND Enporset, 3. 

See Britis or Excuance anp Promissory Notes, 16, 17. 

See Corporation, l. 

See Ust anv Occupation, 2, 3. 

See ATTACHMENT, 10. 

PRACTICE. 

1. Where several suits have been brought between the same parties, which 
might have been comprised in one writ, it is the duty of the Court, on motion 
of either party, to order a consolidation of the suits, on the payment, by the 
party making the motion, of all the costs which have then accured, except 
in one suit, unless the defences to the actions thus proposed to be consolidated, 
are different. Powell v. Gray. 77. 

But a motion to consolidate is addressed to the discretion of the Court, and cen. 
not be revised on error. Quere—Whether a mandamus would lie in such a 
case? Ibid. 

Trials of right of property, commenced before a justice of the peace, and car, 
ried by appeal, to the Circuit Court, cannot be consolidated. bid. 

If the verdict of the jury is copied by the clerk, making out the transcript of 
the record, and is different from that recited in the judgment entry, it cannot 
be noticed by an appellate court; the presumption is, that the jury corrected 
the verdict and returned the one recited by the judgment entry. Layman, et 
als. v. Hendrix. 212. 

If the court directs the judgment entry, different from, and unauthorized by 
the verdict rendered; the proper mode to present the point for revision is, to 
except to the action of the court, if the fact does not otherwise appear in the 
record. Ibid. 

In an action against several defendants, for a joint trespass, the plaintiff is 
entitled to demand a joint verdict for damages against all who are ascertained 
to be guilty; and it would be erroneous to instruct a jury, that they might, in 
such a case, sever the damages and apportion them among the several de- 
fendants. Jbid. 

If a jury return a joint verdict of guilty, against more defendants than one, in 
an action of trespass, and assess several damages, it is optional with the plain- 
tiff to set aside the verdict, and have a venire de novo; or to cure the defect, 
by entering a nolle prosequi against all the defendants, but the one whom he 
may elect to charge with the damages assessed against him alone. Ibid. 
Where a non.-suit was claimed in the clerk’s office in vacation, for want of a 
declaration, and afterwards, without noticing the proceedings in the clerk’s 
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PRACTICE.—Continued. 
office, a declaration was filed, and a judgment by default, rendered against 
the defendant, it was held not to be erroneous. Jones, et al. v. Merrill, Ad- 
ministrator, &c. 217. ? 
If the proceedings before a justice of the peace, are regular, and the suit is 
removed to the County or Circuit Court, after judgment, they ought not to be 
quashed, because the plaintiff declares in detinue or trover. Williams v. Hin. 
ton. 297. 

10. The proper course, is to require the plaintiff to file a statement of his cause of 
action, where any question, as to its sufficiency, or to the jurisdiction of the 


justice of the peace, can be raised on demurrer. Ibid 

11. A pleain abatement, that no copy of the writ was served on the defendant, is 
bad on demurrer. Maverick v. Duffee, 433. 

12. The only manner in which advantage can be claimed of such an irregularity, 


is by motion to the court to which the writ is returnable, which is authorized 
to make such order as will prevent injury, and advance the justice of the 
cause. Ibid. 

A writ to which the sheriff is a party, should be directed to the coroner, and 
since the passage of the act of 1839, a writ to which the sheriff is a party, 
directed to any sheriff of the State, although executed by the coroner, is irregu- 
lar and may be abated on the plea of the defendant. Nabors v. Thoma- 
son. 590. 

14. A refusal by the court to quash such a writ is not error. bid. 

See Executors AnD ADMINISTRATORS, 2. 

See Forciste Entry anv Derarnen, 5, 6, 7. 

See DemurreR TO Evipence, 2. 

See Criminat Cases, AnD Proceepines ny, 6, 7, 8. 

See Pieapine, 23, 26. 

See InrTENDMENT AND LEGAL Presumption, 2. 

PRINCIPAL AND AGENT. 

1. Where the plaintiff and defendant are parties to a combination to defraud the 
Government of the United States, and the defendant, in the execution of the 
fraudulent purpose, receives money from the United States, in the name of 
the plaintiff, and acting ostensibly as his agent, no action can be maintained by 
the plaintiff for the recovery of the money so received. Boyd v. Barclay. 34. 
An agent who collects money in the course of some lawful employment, is not 
liable to an action, until a demand has been made, or something equivalent 
has been done. Sally’s Administrators v. Capps. 121. 

In an action for money had and received, to recover of an agent the amount 
of a promissory note collected by him, a witness who had seen <he note, and 
heard the parties to the action speak of its amount, may testify thereto, though 
no evidence was given of the loss or destruction of the note, or notice to pro- 
duce it shown. Ibid. 

An attorney with a mere naked power, cannot delegate his authority to anoth- 
er. But where it is indispensable by law, in order to accomplish the end; or 
it is the ordinary course of trade; or it is understood by the parties to be the 
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mode by which the particular business would, or might be done, the authority 
to appoint an attorney may beimplied. Johnsonv. Cunningham, 249. 
When an agent purchases on behalf of a principal whose name he conceals, 
the seller, on discovering the principal, may maintain an action against him. 
But if the seller, with a full knowledge of the buyer’s agency, elect to give him 
credit, and place the amount to his debit, he cannot, afterwards recover from 
the principal. E. B. & A. G. Westmoreland v. Davis. 299. 

. A letter of attorney to an agent, authorizing him to sell and make a good title 
toa slave, warranting him to be a slave for life, ‘and to do and perform all, 
and every other matter or thing that may be necessary touching the premises,’” 
does not prohibit the agent from making a warranty of soundness to the pur- 
chaser. Gainesv. McKinley. 446. 

. The agent employed to sell a slave may warrant him to be sound, unless in- 
hibited by the terms of the authority under which heacts. Jbid. 


8 The appointment of an attorney by writing, ** with full power and authority, 


for me, and in my name, to draw, or to indorse promissory notes, to accept, 

draw, or indorse bills of exchange,” does not authorize the attorney te:draw, 

or indorse notes for the mere accommodation of third persons.. Wallace v. 

The Branch Bank at Mobile. 565. 

An agent is a competent witness for isis principal, Stringfellow & Hobson v. 

Mariott. 573. 

. A warranty in the following words: Received of J. S. one note of hand for 
twelve hundred dollars in full, for the purchase of a negro girl, aged twenty- 
two years. I warrant the said negro sound, in body and mind. [I also war- 
rant the right and title unto the said J. S. his heirs and assigns, forever. 


(Signed) S.R. MARIOTT, 
For B. MARIOTT. 


is the warranty of B. M., the principal. Ibid. 


1. The mere fact that the defendant held two letters of attorney, from the ad. 


ministratrix of the plaintiffs’ ancestor, authorizing him to transact business for 
her individually, and as administratix, will not cause his purchases of the 
lands of the ancestor, sold under a decree of the county court, toenure to the 
benefit of the plaintiffs. Doe ex dem. Duval’s heirs y. McLoskey. 710. 

See Evivence, 30. 


PROCESS, AND SERVICE OF. 
I. The service of process is sufficiently shown, by proving that the signature of 


the defendant, to an acknowledgment thereupon indorsed, is in his own hand. 
writing. Norwood & Chambers v. Riddle. 195. 


2. Where the judgment entry recites, that the signature of the defendant to the 


service of the process was shown to the court, by the affidavit of a third per- 
son, the Supreme Court will intend that the affidavit was made in open court, 
and that the witness was there examined. Jbid. 


3. Service of process on one of several partners, after the dissolution of the part 


nership, and a confession of judgment by the one served, will not authorize a 
judgment against the other partners. Mitchell, Rix & Co. and Rix, Rich & 
Co.v. John T. Rich, 228. 

101 
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PROCESS AND SERVICE OF—Continued. 

, 4. The return of the sheriff to a judicial attachment, against three defendants, 
that by virtue of the writ, he had levied on certain slaves, and that the same 
were replevied by the bond of the defendant, is conclusive to show that the 
slaves were the property of all the defendants, Kirksey et als. v. Bates. 303. 

. Areplevin bond returned by the sheriff, is no part of the record, and cannot 
be looked to, to explain or contradict the sheriff’s return. bid. 

. Where a levy has been made befure the return day, of a fieri facias, the officer 
levying, may complete the execution by a sale after that day, although he has 
(in the meantime) been superseded by a successor, duly qualified. Bondurant 
et als. v. Buford. 359. 

. The delivery of a fieri facias to the sheriff, creates a lien upon the personal 

estate of the defendant, in favor ef the plaintiff, yet the property of the debtor 
is not divested, until the process has been actually levied. But when the sher- 
iff has duly seized goods, he then acquires a special property in them, and is 
answerable to the plaintiff to the extent of their value, and the defendant is 
discharged from the judgment pro tanto. Ibid. 
A writ to which the sheriff is a party, should be directed to the coroner, and 
since the passage of the act of 1839, a writ to which the sheriff is a party, di- 
rected to any sheriff of the State, although executed by the coroner, is irregu- 
lar and may be abated on the plea of the defendant. Nabors v. Thoma- 
son. 590. 


QUO WARRANTO. 

1, The Supreme court will not entertain an Information, in the nature of a quo 
warranto, to try the right of an individual to the office of judge of the County 
Court, unless an application has been made to, and refused by the Circuit 
Court. The State ex rel. the Attorney General y. Williams. 342. 

See Constitutionat Law, 6. 

RECEIVER. 
See Cuancery, 1, 2. 
RECOGNIZANCE. 

1. Superadded words of condition beyond what are authorized by the statute, will 
not destroy the effect of a recognizance; but it has precisely the same efiect as 
if such superadded words were omitted. Howie & Morrison v. ‘The State of 
Alabama. 113. 

. A recognizance is properly certified to the Circuit Court, when it commences 
thus: Be it remembcred that on, &c., came R. H. P., &c., before me, J. F., a 
justice of the peace in and for the County, ¢-c,. who acknowledged themselves, 
&c. and issigned by the justice. Jbid. 

. It is unnecessary to recite the recognizance in the judgment nisi: it is only 
necessary to show that the accused was required in court to answer the charge 
which his recognizors have stipulated he should answer, and the consequent 
forfeiture of the recognizance; therefure, a misrecital of the recognizance will 
not avoid the judgment. Ibid. 

. If the charge which the accused was called to answer. varies from that de- 
scribed in the condition of the recognizance, no sufficient breach is shown, and 
the judgment nisi is erroneous. Ibid. 





an 


| 
| 
{ 
| 











INDEX. 803 


RECOGNIZANCE—Continued. 
5. A recital in the judgment nisi, that the accused was called to answer to an in. 


~1 


RECORD. 


dictment for forgery, is not a sufficient averment of the breach of a recogni- 
zance, conditioned that the accused should appear and answer a charge for 
counterfeiting a certain draft purporting to be drawn by J. D. L., in favor of 
and indorsed by J. O. on R. L. W. and accepted by him for two thousand 
dollars. Ibid. 

When a judgment nisi is rendered on a forfeited recognizance, the sci. fa. 
may be either joint or several, but after a final judgment against recognizors 
for several sums, the judgment severs against the several recognizors; and all 
subsequent proceedings must be several. J6id. 


. Ajoint writ of error cannot regularly be sued out by two recognizors when the 





final judgment ascertain a separate sum to be paid by each. The proper course 
is for each to sue out a writ of error; if they join, the writ will be dismiss- 
ed. Ibid. 


1. The record contained a judgment by confession, certified by the clerk of the 


RETRAXIT. 





County Court; but did not show the nature of the proceeding, and in what 
court it was had—Held, that the record was too imperfect to enable an appel- 
late court to proceed understandingly, upon the assignment of errors; and the 
case will be dismissed, unless the plaintiff will undertake to pertect the record 
bya certiorari. McRae et al. v. The Bank of Columbus—McRae et al. v. 


The Insurance Bank of Columbus. 578, 





1. Aa judgment as upon aretrazit, is a complete bar to a subsequent action 


2. A plea in bar which alledges a judgment by retrazit, and substitutes the 


for the same cause. Evans v. McMahan. 45. 


words “* and dismissed the same” for ** but from the same aitogether withdrew 
himself;” 1s good on demurrer. Ibid. 


RIGHT OF PROPERTY, TRIAL OF. 
1. Trials of right of property, commenced before a justice of the peace, and 


ws) 


carried by appeal, to the Circuit Court, cannot be consolidated. Powell v. 
Gray. 177. 

- On trials of right of property commenced before a justice of the peace, no 
bond is necessary to be given by the claimant. Jbid. 


3. A bond given by the claimant of property levied on by execution, pursuant to 


the first section of the act of 1828, (Aikin’s Digest, 169) will not warrant the 
Circuit Court, in rendering a summary judgment against the claimant’s securi- 
ties, for the damages assessed on the trial, against the claimant, for putting in 
the claim for delay. Hughes et al. v. Rhea, Conner & Co. 609. 


4, If the judgment rendered against the claimant for damages, for interposing a 





delay claim, (authorized to be given by the acts of 1812 and 1821, Aikin’s 
Dig. 167, 168) cannot be collected by execution, the remedy of the plaintiff 
against the claimant’s securities, is by suit on the bond. bid. 


See Evipence, 56, 57. 
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SHERIFF AND HIS SURETIES. 


1. 


On a proceeding against a sheriff, under the third section of the act of 1826, 
entitled “an act, the better to secure money in the hands of clerks, sheriffs, 
and coroners,” for failing to make the money on an execution, in consequence 
of the want of due diligence, it is not necessary that his sureties should have 
notice, in order to subject themto ajudgment. Reid et al. v. Jackson. 207. 
The mere possession and improvement of land belonging to the United States, 
however valuable, is not the subject of a levy under an execution; and a sher- 
iff is not liable, on a motion against him, for neglecting to levy on, and sell 
such an improvement. Rhea, Conner & Co. v. Hughes. 219. 


. Where a recovery is had against a sheriff, upon a suggestion that he had failed 


to collect an execution, by reason of the want of due diligence, he cannot re. 
imburse himself by a suit against the defendant in execution. ‘Therefore, a 
person having a lien by deed of trust, upon the land of the defendant in exe. 
cution, upon the trial of the suggestion, may be examined, to show that it was 
subject to the execution—his evidence, instead of being in favor of, would be 
adverse to his interest; inasmuch as a verdict would not relieve the land from a 
liability to satisfy the plaintiff’s judgment. Johnson v. Cunningham. 249. 


. In summary proceedings, under the act of 1826, 'Aikin’s Digest, 174, sec. 


76] against the securities of a sheriff, the sheriff is a necessary party; and unless 
the notice is given to him, no judgment on motion, can be had against the se. 
curities. Orr v, Duvall et al. 262. 

Where a party moves against a sheriff for an order to appropriate money in his 
hands, to the satisfaction of an execution in favor of the plaintiff in the motion, 
it is competent for the court to permit a third person (having an interest) to 
litigate the motion, and if decided against him, such person may prosecute a 
writ of error, Wheeler & McCurdy v. Kennedy. 292. 


6. Where land levied on by fi. fa. will allow of division, it is the duty of the sher- 


7. 


iff to sell only so much as is necessary to satisfy the execution. Jbid. 

The official tenure of a sheriff, is limited by the constitution of the State, to 
three years, and no writ of discharge or other process is necessary, in order to 
terminate his office. Bondurant etals.v. Buford. 359. 


. Though a sheriff ceases to be such, de jure, yet many of his acts may be valid 


as a sheriff de facto, even after that period. But whenever the new sheriff 
has been admitted to the exercise of his office, by taking the oath and execut- 
ing the bond required, the old sheriff cases to be an officer, either in fact or 
law. Ibid. 

Where a levy has been made before the return day of a fieri facias, the offi- 
cer levying, may complete the execution by a sale after that day, although he 
has (in the meantime) been superseded by a successor, duly qualified. bid. 
The delivery of a fieri facias to the sheriff, creates a lien upon the personal 
estate of the defendant, in favor of the plaintiff, yet the property of the debtor 
is not divested, until the process has been actually levied. But when the sher- 
iff has duly seized goods, he then acquires a special property in them, and is 
answerable to the plaintiff to the extent of their yalue, and the defendant is 
discharged from the judgment pro tanto, Ibid. 
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SHERIFF AND HIS SURETIES—Continued. 
11. A sheriff does not begin to do execution of a fieri facias, until he has levied 


1 


thesame. But when a levy was duly made, he was authorized at common law 
to sell the goods seized, even after the return day, without a venditizni expo- 
nas, and though he was out of office. Quere. Does not the 14th section, of 
the act of 1807, ‘* concerning executions, and for the relief of insolvent debt- 
ors,” require a venditioni exponas to legalize suchasale. Ibid. 


2. To support a summary judgment, under the act of 1822, [Aikin’s Digest 272] 


“ae 


it must appear on the record, that the receipt of the money by the sheriff was 
shown by matter of record; or the fact of the receipt must be found by a 
jury. Mason and Daniel v. Brazier. 635. 


13. Under the act of 1826, { Aikin’s Digest 174; sec. 76] notice is necessary to be 


given to the sheriff or other officer; and he must be a party to the judg. 
ment. Ibid. 


14. No summary proceedings can be sustained under either of the acts of 1807, 


1819, 1822, 1826, unless the sheriff or other officer, is a party to the judg. 
ment. Ibid. 


15. The eighteenth section of the act of 1819, * To provide for the appointment 


of county officers, and for other purposes,” authorizes any person aggrieved, 
to move for, and have judgment against a sheriff and his sureties, for the failure 
of the sheriff, to perform the duties by that act required. And it is not neces- 
sary that all the parties moved against, should have notice of the proceeding: 
but it is sufficient to give three days notice of the motion, either to the delin- 
quent sheriff, or his sureties. Mason et al. v) Parker. 684. 


16. The 18th section of the act of 1819, is a penal enactment, and cannot be 


extended by construction, beyond what its terms import; consequently a 
judgment cannot be rendered against the sureties without associating the 
sheriff with them. Jbid. 

See Process anp Service oF, 5, 8. 

See Summary Proceepines, 8,9, 10, 11, 12, 18, 14. 

See ConstitutionaL Law, 3, 4. 

See Orricers, 1, 2. 

See Statutes, 6. 

See Vervict, 6. 


SIGNATURE IN BLANK. 


1. Where one perzon intrusts another with his blank signature, to be filled up for 


a particular sum, and to be used in a particular manner, if that confidence is 
abused, and the paper is filled up for a larger amount, and used in a different 
manner, he will be responsible to a bona fide holder for the amount for which 
it is filled up. Herbert v. Huie. 18. ‘ 


2. In such a case, the implied authority is given to the holder, to fill up the paper 


for any sum which he may have advanced upon it in good faith, and in ignor- 
ance of any fact which should have put him on inquiry. Ibid. 


SLAVES AND PERSONS OF COLOR. 


See CriminaL Cases AnD PRocEEDINGS IN, 4. 


SPIRITUOUS LIQUORS, RETAILER OF. 





1. An indictment against a retailer of spirituous liquors, for permitting gaming in 
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SPIRITUOUS LIQUORS, RETAILER OF—Continued. 





his house, should charge that the defendant was a licensed retailer of spirituous 
liquors. ‘The State v. Jonathan Kennedy. 31. 


2. A license to retail spirituous liquors, can only be granted at the semi-annual 


term of the County Court, properly so called. bid. 


See InpicrmeEnt, 2, 3. 


STATUTES. 

1. A statute in which no time is expressed when it shall become operative, takes 
effect from its passage. Rathbone, use, &c. v. Bradford. 312. 

2. The law does not suppose parties to contract in reference to the remedy; 
hence it is competent for the Legislature to change the time when the courts 
shall be holden, and thus expedite or delay it. Ibid. 

3. The eighth section of the act of 1807, whici: requires the sheriff to indorse upon 
an execution the day of its receipt, is merely directory; and its non-observance 
cannot prejudice a plaintiff. A lien upon the defendant’s property attaches 
immediately upon the delivery of the execution. Hester, et als. v. Keith & 
Kelly. 316. 

4. Though the condition of a bond for the prosecution of a supersedeas, does not 
conform to the statute, yet as the bond was effectual to delay the collection of 
the execution, upon discharging the supersedeas, it becomes absolute, and 
may be prosecuted as an obligation at common law. TJbid. 

5. Under the act of 1828, declaring the effect of notarial protests, the recital in a 
protest, that a bill was presented to F. & F., as the agents of the drawees, is 
not evidence of theiz agency. Castles v. McMath. 326. 

6 


. The act of 1822, (Aikin’s Digest 272) is both an enlarging and restraining 
o's & 


statute, and therefore controls the act of 807: sec. 32, (ib. 173) and of 1819, 
sec. 16, 18, (ib. 163, sec. 22, 23,)on the subject of motions against sheriffs. 
Mason and Daniel v. Brazier. 635. 


See Executors AnD ADMINISTRATORS, J. 
See Cuancery, 10. 


See EnporseR AND ENpOoRSEE, 5. 

See Bank, 11. 

See Evivence, 39. 

See Bitts or Excnance anp Promissory Nores, 25. 

See Estates or Deceasep Persons, 1, 6, 7, 8. 

See OFFICERS, AND PROCEEDINGS AGAINST, 3. 

See Ricut oF Prorerty, Triat or, 3, 4. 

See SHeriFr, AND HIs Sureries, 12, 13, 14, 15, 16. 
SUMMARY PROCEEDINGS. 


1. 


2. 


To sustain a judgment by default, ona motion by a bank, under the statute, the 
liability of the defendant must be shown by the judgment entry, as well as the 
notice and certificate which authorized the court to exercise the summary 
jurisdiction. Clements, Hall, Gindrat and Steele v. The Branch of the Bank 
of the State of Alabama at Montgomery. 50. 


A party engaged by the bank, as an agent, at five dollars per day, during the 








_ 
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SUMMARY PROCEEDINGS—Cantinued. 


3. 


4, 


5. 


6. 


~ 
4s 


8. 


9. 


10. 


11. 


period of his employment, cannot recover, by notice and motion, under the 
eighteenth section of the act of incorporation, for the time he * was ready, 
willing and consenting, to act as such agent,” and beiore he had notice that 
his services were no longer required. Such a contract sounds in damages, and 
its breach can only be redressed by the appropriate action, WriggjJesworth v. 
The President and Directors of the Bank of the State of Alabama, 222. 

In summary proceedings, under the act of 1826, [Aikin’s Digest 174, § 76,] 
against the secureties of a sheriff, the sheriff is a necessary party; and unless 
the notice is given to him, no judgment on motion, can be had against the 
sureties. Orrv. Duvall, et al. 262. 

On a motion by the bank for judgment, the certificate of the president of the 
bank, that the note sued on, is bona fide the property of the bank, is necessary 
to give the court jurisdiction of the case, but cannot be used for any other 
purpose, or looked to by the jury as evidence. Gazzam, Heard & Wragg v. 
The Bank of Mobile. 268. 

Where a party moves against a sheriff for an order to appropriate money in his 
hands, to the satisfaction of an execution in favor of the plaintiff in the motion, 
itis competent for the court to permit a third person (having an interest) to 
litigate the motion, and if decided against him, such person may prosecute a 
writ of error. Wheeler & McCurdy v. Kennedy. 292. 

In a summary proceeding by the bank against one of its debtors, it is not 
necessary to alledge in the notice that the debt was due and unpaid; if the 
evidence of indebtedness set out in hee verba in the notice, shews the debt to 
be past due, it is sufficient. Sale et al. v. The Branch Bank at Decatur. 425. 
It is necessary to give notice to the plaintiff, when a motion is made to enter 
satisfaction ot record, if the satisfaction is by some extrinsic matter. Clem. 
ents v. Crawford and Hines. 531. 

Where a notice to a sheriff and his sureties, states that the former received the 
amount’of an execution, and alledges that the same was demanded of him by 
the plaintiff; but proceeds to aver a failure to return the execution according to 
law, and informs,the sheriff and his sureties, that a motion will be made against 
them for such failure to return the execution; the notice does not embrace two 
distinct grounds, but only that for which it is indicated the motion will be 
made. Bondurant, et al. v. Woods & Abbott. 543. 

If a motion against a sheriff and his sureties, and the judgment consequent 
thereupon, constitute but one entry simultaneously made, and the court de- 
clares in its judgment “that the facts alledged in the notice have been fully 
proved by the plaintiff,” the notice may be referred to, to ascertain the default 
on which the motion is founded. Ibid. 

In a summary proceeding against the sheriff and his sureties, if it appear 
from the record that the defendants came into court, and the parties referred 
their case to the decision of the court; it will be intended, either that the de. 
fendants were served with notice, or consented to waive it. Ibid 

It is not permissible for a sheriff and his sureties, in a summary proceeding 
against them, for the failure of the former to return an execution, to shew that 
the execution issued upon an insufficient or irregular judgment. Ibid. 
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SUMMARY PROCEEDINGS—Continued. 

12. Where the notice to a sheriff and his sureties, is recited in the judgment and 
found in the record, it may be referred to, to sustain the judgment. Jbid. 

13. Though it would be more regular in a judgment against a sheriff and his 
sureties, fora failure to return an execution, to state separately the amounts of 
the execution, and the interest thereon; yet it is not error to render a judgment 
for an entire sum, where it does not exceed the aggregate of these two 
amounts. Jbid. 

14. It is no ground for the reversal of a judgment against a sheriff and some of 
his sureties, that a discontinuance has been entered, as to the sureties not 
served with notice. Ibid. 

See SuerirF anv wis Sureties, 1, 12, 13, 14, 15, 16. 

See Bank, 13. 

See Orricers, AND PROCEEDINGS AGAINST, 3. 

SURETY. 

1. It is a clear principle that a surety who has paid the debt of his principal, is 
entitled to stand in the place of the creditor, as to all securities for the debt held, 
or acquired by the creditor, and to have the same benefit from them that the 
creditor might have had. Cullum v. Emanuel & Gaines, et al. 23. 

- If the creditor parts with, or renders unavailable, securities or any fund, which 
he would be entitled to apply in discharge of his debt, the surety becomes ex- 
onerated pro tanto. Ibid. 

- But the doctrine of substitution rests upon the basis of equity and benevolence, 
and the creditor who has disabled himself from yielding up to the surety, the 





means of reimbursement which he had, is not to be injured; provided he acted 
without a knowledge of the rights of others, and with good faith and just in- 
tentions. Ibid. 


TITLES TO LAND SOUTH OF LATITUDE THIRTY-ONE. 

1. A condition, superadded by the register of a land office, to a patent certificate 
issued by him, which was not required, by the law directing its issuance, is 
void; and the patentee will take it discharged from the performance of the 
illegal condition. Innerarity v. The heirs of Mims. 660. 

2. The confirmation, by Congress, of a title acquired under the Spanish Govern- 
ment, will not affect the question of the fact of possession. The heirs of 
Mims v. Huggins. 676. 

See Limitations, STatuTE or, 6. 

See Evipence, 66, 67. 

TRESPASS. 

1. It is a proper mode of declaring, to join the common counts, with a count on 
a bill or note. Kirkpatrick v. Bethany. 201. 

2. In an action against several defendants, for a joint trespass, the plaintiff is 
entitled to demand a joint verdict for damages against all who are ascertained 
to be guilty; and it would be erroneous to instruct a jury, that they might, in 
such a case, sever the damages and = them among the several de- 
fendants. Ibid. 

3. If a jury return a joint verdict of guilty, against more defendants than one, in 
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TRESPASS—Continued. 
an action of trespass, and assess several damages, it is optional with the plain- 
tiff to set aside the verdict, and have a venire de novo; or to cure the defect, 
by entering a nolle prosequi against all the defendants, but the one whom he 
may elect to charge with the damages assessed against him alone. Ibid. 

See Master anp SERVANT, 2. 

See Evipence, 48, 49, 50, 51, 52, 53. 

TRUSTS, AND DEEDS OF. 

1. In an action by trustees to recover possession of land conveyed to them by 
the trust deed, the cestui que trust cannot prove mismanagement of the trust 
and impropriety of conduct on the part of the trustees, to prevent a recovery or 
invalidate the deed. Mordecai & Wanroy v. Tankersly. 100. 

. A fraud which will vacate a deeed in a court of law, must relate to the execu- 
tion of the deed. Ibid. 

. Where the grantor in a deed of trust, executed for the purpose of securing the 
cestui que trust against contingent liabilities, stipulated in the deed, that the 
grantor should retain the possession of the property conveyed, until a liability 
was incurred; the retention of possession, is no evidence of fraud. Johnson v. 
Cunningham. 249. 

. Where it is stipulated in a deed of trust, that the money unappropriated, and 
property undisposed of, after satisfying the purposes of the deed, should be 
paid over and revert to the grantor, the deed is not thereby made void; for the 
grantor stipulates for nothing more than what the law would have given 
him. Jbid. 

USE AND OCCUPATION. 

1, The declaration alledged, that the defendant was indebted to the plaintiff in 
the sum of three hundred and fifty dollars, for the use and occupation of two 
town lots, for the space of six years; and thereupon promised to pay the same 
upon request, &c. Held, that the cause of action set out in the declaration- 
is not obnoxious to the statute of frauds, which declares that “‘ no action shall 
be brought upon any contract for the sale of lands, tenements or heredita, 
ments, or the making any lease thereof, for alonger term than one year.” Ma: 
verick v. Donaldson. 535. 

2. A declaration which charges that the defendant, at his instance and request, 
was permitted to occupy, by the plaintiff, and in consideration of such occu- 
paney, promise to pay, &c. conforms to the statute of 1812, “* To provide for 
the recovery of rent in certain cases not heretofore provided for.” Ibid. 

3. A declaration which states the use and occupation by the plaintiff’s permission, 
for the space of six years, and alledges a promise to pay a certain sum annu- 
ally, for the rent and occupancy, is good, whether considered with reference 
to the common law, or the statute of 1812. Ibid. 


VENDOR AND VENDEE. 
1. Where the vendor of Jand executes a bond, conditioned to make title to the 
vendee generally, and the vendee in consideration thereof, makes his promisso- 
Try note payable to the vendor on a day certain; the failure to complete the. itles 
is not an available bar to an action at law upon the note. George & George 
v. Stockton, use, &c. 136, 
102 











810 INDEX. 


VENDOR AND VENDEE—Continued. 

2. Where the vendor of land has put the vendee in possession, executed a bond 
for title, and take a promissory note or other security, for the purchase money 
he is entitled to recover at law, upon the note, &c., so long as the contract re. 
mains unrescinded. Ibid. 

. By the statute of uses, the possession of the vendor is transferred to, and be. 
comes the possession of the vendee, eo-instanti, with the execution of the deed 
of conveyance. Bliss, Administrator of Lewis v. Smith, Administrator of 
Yancey. 273: 

. It is no defence to an action on a note given for the price of land sold, and con- 
veyed with covenants of warranty, that the vendor died in possession of the 
land, and that the legal title to it was in another person, at the time of the sale, 
Ibid. 

So long as the conveyance exists, and the vendee is not evicted from the lands 
conveyed, he is precluded, in the absence of fraud, from disputing the title of 
the vendor. Ibid. 

. Where the ,endee gives his bill single, payable at a day certain, for the price 
agreed to be paid for a tract of land, and the vendor agrees to convey title to 
the land sold, within a reasonable time; it is no defence at law, to an action on 
the bill, that the vendor has failed and refused to convey. Stone v. Gover, 
287. 

- The breach of the vendor’s stipulation to convey, does not necessarily rescind 
the contract of sale. The vendee can either enforce a specific performance 
in equity, or sue at law for the damages sustained. Jbid. 

. An agreement to convey title to land, within a reasonable time after the sale, is 
not a condition precedent; nor is it necessary to be performed, to enable the 
vendor to sustain an action on a bill single, given for the purchase money, pay- 
able on a day certain. Ibid. 

If the vendee receives and retains the possession of lands sold, he will not, at 
law, be permitted ‘o set up a fraud in the sale, as a defence to an action on a 
bill single, given for the purchase money. Jbid. 

Whether fraud is a defence, at law, to an action for the price agreed to be paid 
on the purchase of lands, which have been conveyed by the vendor, is yet an 
open question in this State. Ibid. 

. A party, by purchasing land at a sale, by execution, is not estopped from deny- 
ing the title of the defendant, except as against the plaintiffin execution. If 
therefore, he purchased for a sum more than sufficient to satisfy the plaintiff's 
execution against other creditors of the defendant, he may insist upon his 
right to the excess. Wheeler & McCurdy v. Kennedy. 292. 

The condition of a bond described a sale of land, by metes and bounds, at a 
gross price; held that there being no fraud, it was admissible at law, to prove 
by parol, that the sale was at a certain price per acre; and that in computing 
the entire sum to be paid, there was a mistake as to the number of acres; and 
that if relief could be had, it must be sought in Chancery: Dozier v. Duffee. 








In a bond for title, the vendor described the land by its appropriate designa- 
tion, in the land office, adding after the description of the land, containing so 
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VENDOR AND VENDEE—Continued. 

many acres, more or less. The sale embraced a number of tracts or parcels 
of land, and there was no statement at the close, of the entire number of acres 
sold—held that there was no stipulation, or covenant, on the part of the ven- 
dor, of the quantity of acres sold; that it was a sale by metes and bounds, and 
that no reduction of the price could be had, there being no fraud, for a defi- 
ciency in the quantity. Ibid. 

. A vendee of land may tender the purchase money according to his contract, 
and demand title, and if the vendor refuse to make title, he may rescind the 





contract. Clemens v. Loggins. 622. 

. But mere abandonment of possession without such tender, demand of title, 
and refusal, will be no defence when sued for the purchase money. Ibid. 

. It is no defence to an action for the purchase money of land, that the vendor 
has no title, the vendee retaining the possession. Jbid. 

. Knowledge of an existing incumbrance on land at the time of the purchase, 
will not prevent the vendee, from resorting to an action on his covenant, for 
the amount paid in discharge of the incumbrance. Dunn, use, &c. v. White 
McCurdy. 645. , 

Seo Contract, 8, 9. 

See Fravp, 2, 3. 

Sce ConsIDERATION, 2. 

See Principan anp AGENT, 11. 

VENUE. 

1. A note, described as made at Columbus, Geo., after judgment, will not be 
presumed to have been made in the State of Georgia, tor the purpose of re- 
versing the judgment. Hargrove v. J. Smith & Co. 80. 

VERDICT. 

1. A special verdict should find every fact essential to the plaintiff’s right of re. 
covery in order to authorize a judgment in his favor, and cannot be aided by in- 
tendment, or a reference to extrinsic facts. Ifthe facts found, show that there 





were others, touching which there was evidence, the truth of which is no 
negatived by the finding, the court without rendering a verdict, should award a 
venire facias de novo. Sewall, by his next friend, v. Glidden. 52 

If the verdict of the jury is copied by the clerk, making out the transcript of 
the record, and is different from that recited in the judgment entry, it cannot 
be noticed by an appellate court; the presumption is, that the jury corrected 
the verdict and returned the one recited by the judgment entry. Layman, et 
als. v. Hendrix. 212, 

. If the court directs the judgment entry, different from, and unauthorized by 

the vetdict rendered; the proper mode to present the point for revision is, to 
except to the action of the court, if the fact does not otherwise appear in the 
record. Ibid. 
In an action against several defendants, for a joint tresspas, the plaintiff is en- 
titled to demand a joint verdict for damages against all who are ascertained to 
be guilty; and it would be erroneous to instruct a jury, that they might, in such a 
case, sever the damages and apportion them among the several defendants, 
Ibid. 
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5. If a jury return a joint verdict of guilty, against more defendants than one, in * 

an action of trespass, and assess several damages, it is optional with the plain. 

tiff toset aside the verdict, and have a venire de novo; orto cure the defect, 

by entering a nolle prosequi against all the defendants, but the one whom he 
may elect to charge with the damages assessed against him alone. Ibid. 

. In a proceeding against a sheriff and his sureties, for the failure to return an 
execution within the time prescribed by law, to which there is an available plea 
in bar; a verdict which merely ascertains the sheriff’s default, does not au- 
thorize ajudgment in favor of the plaintiff—it should go farther, and negative 
the defence interposed by the plea. Mason et al. v. Parker. 684. 

WARRANTY. 

1. A warranty in the following words: Received of J. S. one note of hand for 
twelve hundred dollars in full, for the purchase of a negro girl, aged twenty- 
two years. I warrant the said negro sound, in body and mind. I also war- 
rant the right and title unto the said J. S. his heirs and assigns, forever. 

(Signed) S.R. MARIOTT, 
For B. MARIOTT. 
is the warranty of B. M:, the principal. Stringfellow & Hobson v. Mariott. 
573. 
WITNESS. 

1. The defendant may examine the nominal plaintiff as a witness, if the latter 
does not object to give evidence; and where it is stated in the bill of exceptions 
that the plaintiff’s counsel objected to his examination, the objection will be 
understood to have come from the plaintiff really interested in the suit. Duf- 
fee v. Pennington, use, &c. 506. 

See Bitts oF Excuance anp Promissory Notes, 14, 

See Evivenct. 5, 6, 7, 9,10, 11, 54, 56, 63, 64, 65. 

See Deposition, 1. 

See Action, 1, 2. 

See Excertions anv Bit op, 4. 








